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I. Control and Regulation. 

$ 3. POWER TO CONTROL AND REGULATE. 

3—Statute authorizing insurance rate reduction held valid as against contention state cannot 
regulate rates. Aetna Ins. Co v.. Hyde (Mo.) ... 

$ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute relative to proceedings under standard fire policy held not applicable, where claim 
arose before statute became effective. National Fire Ins. Co. v. Goggin et al. (Mass.).. 502 

4—Statute authorizing insurance rate reduction held valid, though applicable only to stock fire 
insurance companies. Statute authorizing insurance rate reduction held not valid as dele- 
gating administration of legislative power without prescribing guide for exercise thereof. 
Contention that statute authorizing insurance rate reduction was invalid in not requiring 
notice and hearing was not considered, where there was notice and hearing in instant 
case. Statute authorizing insurance rate reduction by superintendent of insurance after 
investigation held not invalid. Statute authorizing insurance rate reduction after investi- 
gation held not invalid, as permitting rate as to particular company to be based on ex- 
perience of competitors. Aetna Ins. Co. v. Hyde (Mo. 

4—Statute making automobile liability insurer liable for injury to person or property held 
authorized. Billet et al. v. Meyer (U. S.) 

§ 7. LICENSE FEES AND TAXES. 

7—Policy including both death benefit and health or accident disability benefit constituted 
“life insurance policy” within law imposing privilege tax. Universal Life Ins. Co. v. State 
ex rel. Miller (Miss.) 

7—Act imposing additional tax on foreign insurers based on preceding year’s statement for 
period shown, if applied to current year, is ex post facto. Safford, Superintendent of 
Insurance of Ohio v. Metropolitan Life Ins. Co. (Ohio) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Insurance companies waive superintendent’s failure to make findings required by stipula- 
tion relative to rate reduction by proceeding under stipulation with knowledge of such 
failure. Insurance companies, seeking to set aside orders reducing rates, held required 
to comply with stipulation regarding such reduction by refunding excess premiums col- 
lected. Stipulation between insurance companies and superintendent of insurance relative 
to rate reduction order held supported by consideration. Stipulation between insurance 
companies and superintendent of insurance relative to rate reduction order held not valid 
for lack of mutuality. Federal court had jurisdiction, and injunction suit therein is 
proper proceeding, to determine validity of insurance rate reduction order. In _ suit 
to enjoin enforcement of insurance rate reduction order, federal war tax paid during 
test period held properly eliminated from expenses of companies in. view of repeal. In 
considering rate reduction, excess commissions paid St. Louis agents held not to be de- 
ducted from expenses of companies, under evidence. Insurance rate should be based 
on underwriting income consisting of paid premiums without interest, and on losses, 
Cancellation payments, and underwriting expenses taken on paid method; “‘profit’’; ‘‘pre- 
miums paid’; “premium”; “unearned premium;” “earned premium.” In insurance 
companies’ suit to enjoin enforcement of rate reduction order temporary injunction held 
granted, where failure of proof arose from mistake as to basis of evidence Parties who 
understood stipulation regarding insurance rate reduction order settled matter of designa- 
tion of classes held estopped to deny that order was in effect from effective date provided 
therein Aetna Ins. Co. v. Hyde (Mo.) 

$ 13%. STATE INSURANCE. 

13%4—As respects claims against state hail insurance department, crop listing affidavit filed 
June 10 held timely. As respects claims to state hail insurance evidence held to establish 
that crop-listing affidavits were timely filed; crop-listing affidavits filed subsequent to June 
10, of which failed to show that any land was cropped, constituted no basis for state hail 
insurance. Schmitz v. Olsness. (N. D.) ae 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 7 WHAT CONSTITUTES “DOING BUSINESS.” . . 

16—Making of reinsurance contracts in New York between foreign corporation and insurers 
of property located in Mississippi held not to constitute doing business in Mississippi. 
Morris & Co. et al. v. Skandinavia Ins. Co. (U. S.) 328 

§ 19. —— RETALIATORY LEGISLATION. 

19—Minor, heir of insured, murdered by beneficiary, was neither necessary nor proper party 
to insurer’s interpleader suit against beneficiary and administrator. Cooper v. Krisch 
et al. (Ark.) 

§ 21. sia 

21—Former directors of seized Russian insurance company could petition court for payment of 
foreign creditors from its funds in insurance superintendent’s hands. In re People, by 
Beha, Superintendent of Insurance. (N. Y.) eataiare : J a adits 

§ 25. CIVIL TTABILITIES 0" AGENTS. 

25—Agent of unlicensed foreign insurance company is personally liable on insurance contract 
regardless of whether he sclicited insurance. One receiving applicitions collec*ing 
premiums. end delivering policies with authority to adjust small losses was agent of in- 
surer. Gates v. Justice. (W. Va.) 


II. Insurance Companies. 

(B) WITVAL COMPANTES. 

§ 54. CONSTITUTIONS AND BY-LAWS. 2 

54—Right reserved by mutual insurance company to amend by-laws will not be construed to 
prejudicially affect contract rights of holders of policies issued prior to amendment. 
Republic Mut. Fire Ins. Co. v. Johnson. (Kans.) Bae Rank pela cores 
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§ 60. GUARANTY OBLIGATIONS. 

60—Subscription to guaranty fund of mutual fire insurance company held supported by con 
sideration; promise to pay was implied from subscription to guaranty fund in mutual fire 
insurance company; tender of certificate for unpaid subscription to guaranty fund of 
mutual fire insurance company was not necessary before commencing suit; alteration in 
subscription to guaranty fund of mutual fire insurance company to change amount held 
not material; fraud in obtaining subscription to guaranty fund of mutual fire insurance 
company held for jury. American Mut. Farm & Dwelling House Fire Ins. Co. v. 
Kvanbeck. (Minn.) 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 69. PROCEEDINGS TO ENFORCE DISSOLUTION. 

69—Application to lidiquate insolvent membership corporation, doing business in state in 
oe of charter and statutes, granted. Conway v. Landlord Tax-payers’ Ass’n. 
(N. ) 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 73. THE RELATION IN GENERAL. 
73—Unlicensed person taking application and delivering policy written by authorized agents, 
and collecting premium but refusing to pay premium to agents, was insurer’s agent. In- 
surer was not relieved of liability because agents had not procured certificate of es 
from insurer. Witt v. Wonser. (Wis.) 
§ 76. EVIDENCE AS TO AGENCY. 
76—Questions seeking to elicit fact that insurance adjuster represented insurance company held 
properly permitted. Testimony of local agent of insurer showing general agency of state 
agent held properly admitted. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 
76—Evidence held not to be established by estoppel relation of principal and_ agent between 
a hig 7 onteroe, ny verbal contract of insurance and insurer. Twin City Fire 
§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 
81—Policy written by insurance agent on property in which he has interest is ineffective until 
company assents thereto. Rule of frank disclosure to principal applies with full force, 
where insurance agent issues policy on undesirable risk of his own. Insurer’s denial of 
liability on policy on specified grounds before suit did not waive then unknown defense 
that agent writing policy had not disclosed his interest in property. Martinek v. Fire 
men’s Ins. Co. (Mich.) 
81—Insurance policy written by agent on own property is invalid, ‘unless company be fully jin. 
formed regarding it and approve its issuance. Clifford v. Firemen’s Ins. <c. ‘CN. D.) 
§ 84. COMPENSATION OF AGENT. 
(1) In general. 
84(1)—Insurance agent under contract, giving bonus for additional coverages was entitled to 
bonus on subagent’s contracts undef subagency agreement ratified by company. Insurance 
company’s directors, by failing to act on subagency contract after full discussion thereof at 
meeting ratified contract. Insurance Underwriters, Inc. vw Glossbrenner. (Ind.) 
84(1)—Payment to agent of bonus for new policies though agent did not procure new busi- 
ness required, held voluntary and could not be recovere from agent making no repre- 
sentations to company. Voluntary payment to agent of bonus for new policies, though 
agent did not procure new business required, could not be recovered as gift made with- 
out authority. American Nat. Assur. Co. of St. Louis, Mo. v, Ricketts (Ky.) 
84(1)—Under agency contract providing for bonus on insurance paid for annually, agent was 
not entitled to bonus on other insurance. Flynn v. Jenniches. (Mich.) 
(5.) Effect of non-compliance with regulations. 
84(5)—Failure of insurance agent to comply with statute requiring license prevented recovery 
of commissions for policies issued after effective date of statute. Harry F. Fromme & Co. 
v. Boardman Frazee Realty Co. (Fla.) 
(6). Actions for compensation. 
84(6)—Evidence sustained finding that agent’s recovery cf bonus from insurance company 
for additional coverages was not dependent on completing service for fiscal year. Insur- 
ance Underwriters, Inc. v. Glossbrenner. (Ind.) 
§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 92. —— EVIDENCE AS TO AUTHORITY. 
92—-Insured held to have burden of proving that insurer’s agent investigating loss had authority 
to adjust loss. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 
92—In action on renewal policy countersigned by subagent, exclusion of evidence of custom 
in locality for clerks to sign policies in name of agent held error. Altermatt v. Rocky 
Mountain Fire Ins. Co. (Mont.) 

—Policy forms, when furnished agent presumably contained clauses and provisions ‘found 
therein and appropriate to risk which insurer contends agent had not authority to in- 
sure. Evidence as to agent’s authority to write policy covering cotton gin held to support 
verdict for insured. Insurer has burden of proof of agent’s want of authority to cancel 
policy in other company in lieu of which policy in suit was issued. Great American 
Ins. Co. v. D. W. Ray & Son. (Tex.) 

—No presumption exists that insurance adjuster had. authority to perform duties other than 
those — by or and thereby bind insurer. Henslin et ux. v. United States 
Fire Ins. (Wash. ) a ae 

§ 95. NOTICE TO AGENT. 

95—Insurer is chargeable with knowledge of soliciting agent. Cornett v. Farmers’ Mut. 
Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge. (Ia.) 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
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§ 98. IN GENERAL. 
98—One delivering pong, jae receiving premium, though acting as broker is agent for insurer. 
Witt v. Wonser. 
§ 101. SCOPE AND: EXTENT ‘OF AGENCY. 
101—One employed to procure insurance, does not thereby acquire authority to cancel policies 
procured. Urey v. Southern Fire Ins. Co. (N. C. 
§ 102. DURATION AND TERMINATION OF AGENCY. 
102—Sole agency for placing hotel insurance held recoverable by surrendering hotel lease, 
but with liability for damages for violation of any legal right. San Francisco Realty 
Co. v. Linnard. (Calif.) 
§ 106. BREACH OF CONTRACT BY PRINCIPAL. 
106—Sole agency for placing hotel insurance held recoverable by surrendering hotel lease but 
with liability for damages for violation of any legal right. Exclusive agency for placing 
insurance in connection with occupation and maintenance of hotel negatived implied agree- 
— to — connection with hotel; “carry”. San Francisco Realty Co. v. Lin- 
nar (Calif. ) 
§ 111, UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 
111—Fraud of agent, procuring insurance for insured, is act of insured, Firemens Ins. 
Butcher et al. (Vt.) 
§$ 112. RATIFICATION. : ; 
112—Suit at law on policy by insured ratified acta of insured’s agent procuring policy. In- 
sured, seeking benefit of agent’s act is answerable for conduct of agent in obtaining - 
icy, within scope of what insured expected or knew agent had done. Firemen’s 
Co. v. Butcher et al. (Vt.) 
IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 
114—One taking insurance on his own life may name any other person as beneficiary. Rob- 
erts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C. 
114—Insured’s taking life policy and paying premiums unknown to beneficiary having no in- 
surable ae does prevent it being void as to beneficiary. Finn v. Metropolitan Life 
Ins. Co. ( ) 
$ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(4). Landlord and tenant. 
115(4)—Lessee had insurable interest on building erected on leased premises, as he was owner 
under provision of lease. Sam Wong v. Stuyvesant Ins. Co. (Cal.) 
115(4)—Greenhouse erected by tenant held covered by landlord’s fire policy, though also in- 
sured by tenant. Nolan v. Firemen’s Ins. Co. of Newark. (N. J.) 
). Mortgagor and mortgagee. 
115(5)—Mortgagee had insurable interest in property. Wayne Nat. Bank v. National Bank 
of Lagrange. (N. C. 
(6). Vendor and purchaser. 
115(6)—Conditional seller of automobile and his assignee, where balance of pupeines price re- 
mained unpaid, had insurable interest. Pratt et al..v. Hanover Fire Ins. Co. (R. I.) 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
( In general. 
116(1)—-Every one has insurable interest in his own life and may take out policy thereon, nam- 
ing any person he desires as beneficiary. National Life & Accident Ins. Co. v. Jackson 
et al. (Ark.) 
116(1)—Niece has insurable interest in ~~ of aunt, and eye naming her peeeneney is not 
wagering contract. National Life & Accident Ins. Co. v. Davis. (Ark.) . 
116(1)—Mere friend of insured had no insurable interest in his life. Finn v. Metropolitan 
Life Ins. Co. (Tex.) 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. —— WAGERING FOLICIES IN GENERAL. 
119—Life policy, taken out by insured who paid first premium, held not avoided by beneficiary’s 
subsequent payment of premiums and change of beneficiary without —_— agreement 
with insured. National Life & Accident Ins. Co. v. Jackson et al. (Ark 
119—Public policy does not prevent insured from taking out life pemey desig ating stranger 
as beneficiary, and permitting beneficiary to pay premiums. olan v. Metropolitan Life 
Ins. Co. (La.) 
119—Public policy forbids one having no insurable interest being beneficiary in life policy. 
Finn v. Metropolitan Life Ins, Co. 
V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT 
124—Insurance policy is ‘contract,’ binding on both assured and insurer; assured cannot 
recover indemnity under insurance policy except under terms thereof; assured, injured 
at time there was two weeks’ premium due on policy, could not recover thereon. Singer 
v. Latin American Ins. Co. (La.) 
124—Insurance policy is contract governed by ‘rules governing contracts except as modified by 
statute. Brown v. Inter-State Business Men’s Acc. Ass’n. of Des Moines, Iowa. (N. D.) 
124—Life insurance contract is gambling transaction, upheld on grounds of public policy. 
Haedrich’s Estate. (N 
$ 125. WHAT LAW GOVERNS. 
2). Place of contract. 


125(2)—New York statute oe iring notice of forfeiture for nonpayment of premiums held 
e. 


inapplicable to life policy delivered'in New Jersey, where beneficiary and insured resided 

in New Jersey. Brassell v. John Hancock Mut. Life Ins. Co. of Boston, Mass. (N. Y.) 688 
125(2)—Policy being delivered and accepted and premium paid in Rhode Island policy was 

Rhode Island contract. Keenan v. John Hancock Mutual Life Ins. Co. (R. I.) 
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125(2)—Life policy, not becoming effective until delivery in Mexico and receipt for premium 
executed and delivered thers ae governed by laws of Mexico. National Life & Accident 
Ins. Co. v. Smith et al. (Tex.) 
125(2)—-Insurance policy is cneant of state in which it was received and accepted. Campbell 
v. Business Men’s Assur. Co. (U. 
125(2)—Contract of insurance was South Carolina contract, where policy was delivered to 
insured and first premium paid in such state. Pilot Life Ins. Co. v. Owen ( 
§ 127. EXISTENCE AND Boa BT TION OF SUBJECT MATTER 
127—No liability would be incurred under policy where insured’s death or impairment of health 
occurred prior to delivery of policy. Doty v. Western & Southern Life Ins. Co. (Mo.). 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Agent of insurance company had authority to execute and attach special indorsement as- 
signing interest of insured to purchaser. Cless v. Republic Casualty & Surety Co. (Kan.) 
129—Insurance agent undertaking to rewrite coverage as policies expire has authority to can- 
cel policy in one company and rewrite it in other. Great American Ins. Co. v. 
Ray & Son. (Tex.) : 
129—If solicitor securing application took policy without authority from local agent writing 
it and delivered it insurer was responsible for such unauthorized act. Witt v. Wonser. 
(Wis.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 
130(2)—Life insurance company was under no duty to write insurance on applicant’s life. 
Savage v. Prudential Life Ins. Co. of America et al (Miss.) 
(4). Effect of delay. 
130(4)—Insurer failing to receive medical report mailed to it was not negligent as respected 
exercice of Nees as to insurability of applicant. Butterfield v. Springfield Life Ins. 
Co. (Kans. 
130(4)—Where life insurer was not liable until policy was delivered and premium paid, 're- 
covery against insurer for failing to deliver policies during applicant’s life or to notify 
him within reasonable time of acceptance or rejection held not allowable. Franchise 
granted life insurance companies does not impose duty to consider applications promptly. 
Savage v. Prudential Life Ins. Co. of America et al (Miss.) 
6. 333: FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Rider of “fire insurance” policy limiting recovery for business loss to per diem basis 
during suspension of business held valid anad enforceable. Hudson Mfg. Co. v. New York 
Underwriters’ Ins. Co. (U. S.) ; 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1) Necessity of delivery. 
136(1)—Policy containing clause stating policy shall not become effective until delivered, no 
liability arises until delivery. Gaugh v. Southern Life Ins. Co. (Ark.) 
136(1)—Life policy did not go into effect where applicant died without paying first premium 
or receiving policy. Zemler v. New York Life Ins. Co. (Minn.) 
(2). Sufficiency and effect of delivery. 
136(2)—-Whether there has been constructive delivery of pay depends on intention of 
parties. McConnell v. Southern States Life Ins. Co. (Uv. $.) 
136(2)—Where policy was for one month only, provision requiring ‘delivery in insurer’s  life- 
time did not prevent its attachment after signing and mailing by insurer. Applicant is not 
bound by insurance company’s instructions to agent outside application. Where application 
merely required that policy be delivered and premium paid during applicant’s lifetime, 
change in health or occupation would not avoid policy. Insurance company’s transmission 
of policy to agent constituted unconditional delivery to applicant, where premium had 
been paid and instructions to withhold delivery specified conditions outside ee 
New York Life Ins. Co. v. Baker. (U. S.) 
(4). Effect of condition as to delivery ‘while insured is in good ‘health. 
136(4)—Clause in policy requiring insured to be alive and in sound health at time of de- 
livery is in legai effect a “warranty”, Independent Life Ins. Co. v. Seale (Ala.) 
136(4)—Life policy delivered to beneficiary after insured’s death, without proof of constructive 
delivery during insured’s lifetime, did not take effect. Ravenscroft v. Kansas City 
Life Ins. Co. (Idaho) 

136(4)—Condition, that life policy. is not binding unless insured is in sound health on date 
of delivery, applies only to unsoundness arising after application. Etter v. National 
Life & Accident Ins. Co. (Ky.) 

136(4)—Condition requiring insured to be in sound health applies only in health arising be- 
tween application and delivery of policy. Rule that condition requiring insured to be in 
sound health applies only to ‘soundness of health arising after application applies though 
no medical examination is had. National Life & Accident Ins. Co. v. Jones. b 

136(4)—Under provision reouiring delivery of policy while insured is in good health, insured 


need only be in same condition as when application was made. New York Life Ins. Co. 
v. Rosso. (Miss.) 


(5). Accentance and effect 
136(5)—Accentance of retention of fire nelicy without obiection is acceptance of all terms 
and conditions contained therein. Buhlinger v. Firemen’s Ins. Co. (Mo.) 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment _to bind company. 
137(1)—Life policy did not go into effect where applicant died without paying first premium 
or receiving policy. Zemlér v. New York Life Ins. Co. (Minn.) 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)\—Under policy provision, good health of insured when first premium was paid was con- 
dition precedent to taking effect of insurance contract. Provision that policy should not 
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be effective till first premium was paid during good health of canes held valid. Person v. 
Etna Life Ins. Co. v. S. 


( ) 
§ 138. VALIDITY IN GENERAL, 
(1). In general. . 
138(1)—Insurer would not be liable to assured’s administrator on life policies procured in 


conspiracy to defraud insurer in which assured participated. Goldstein v. New York 
Life Ins. Co. et al (N. 


§ 141. wen tae re AS TO DEFECTS OR OBJECTIONS. 
1 n gener 
141(1)—Insurer, whose agent was told that insured had had tuberculosis, cannot refuse pay- 


ment on ground that she was not in sound health when — was issued. Mutual 
Life Ins. Co. v. Svonavec, (Ohio) 


(2). Payment of first premium. 
141(2)—Credit may be extended for payment of insurance premium. McConnell v. Southern 
States Life Ins. Co. (U 
$ 142. RATIFICATION OF DEFECTIVE OR INVALID CONTRACT. 
142—-Insurer held not to have ratified unauthorized delivery of life policy by agent to appli- 
cant. Penn. Mut. Life Ins. Co. v. Blount et al (Ga.) 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Insurance policies may be reformed on greund of mutual mistake. Insurance Com- 
pany of North America v. Evans (Ky.) 
143(3)—Court properly allowed reformation of fire ‘policy describing property as being on 
another county due to agent’s error in making application. Hartford Fire Ins. Co. v. 
Clark et al. (Miss.) 
(4). As to property or interest covered. 
143(4)—Allegation that mortgage had been satisfied should show mortgagee had no further 
interest under policy, as against demurrer for failure to make mortgagor and mortgagee 


parties to policy reformation suit. Liverpool, London & Globe Ins. Co. Ltd. v. City 
of Rockledge. (Fla) 
5 


As to title of insured. 
143(5)—Assignee of policy seeking reformation should make assignor, who was original 
party to contract, party to suit. In reformation suit, all persons having legal or equitable 
interest in subject-matter should be made parties. Liverpool, London & Globe Ins. 
Co. Ltd. v. City of Rockledge. (Fla.) 
(7). Necessity of reformation. 
143(7)—Reformation of policy covering loss was not necessary for recovery. Dimmitt v. 
Hartford Accident & Indemnity Co. (Kans.) 
143(7)—Insertion in burglary policy of wrong Provision respecting watchman protection 
through mutual mistake requires reformation in equity and no law action can be main- 
tained thereon. Norwich Union Indemnity Co. v. H. Kobacker & Sons Co. (U. 
(8). Right to reformation. 
143(8)—Insured was not prevented from obtaining relief on ground of mistake because of 
retaining 54g without Gnas error. Insurance Company of North America v. 
Evans. (Ky.) ....; 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Renewal of insurance, in essence is new contract wherein rights of parties are deter- 
mined by consideration of terms of original policy. Insured retaining new policy on re- 
newal of insurance is presumed to have assented to its terms. Insured’s broker having 
accepted new policy on renewal without ascertaining its terms, insured cannot contend, 
after loss occurs, that provision limiting description should be disregarded. Epstein v. 
Northwestern Nat. Ins. Co. (Mass.) 
(2.) Powers of agents. 
145(2)—Insurance company’s agent had authority to delegate to subagent right to countersign 
renewal fire policy. Altermatt v. Rocky Mountain Fire Ins. Co. (Mont.) 
145(2)—Authority of alleged insurance agent to enter into verbal contract for renewal of 


fire insurance policy on behalf, of company held not established by operation of law. 
Twin City Fire Ins. Co. v. Zupnik. (Ohio.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 

146(1)—Court must give effect to contract of insurance as executed by parties, in absence 
of uncertainties and ambiguities required to be resolved against insurer. 
Traveler’s Ins. Co. (Calif.) 

146(1)—Recovery is limited to terms of accident policy which by unambiguous language re- 
stricts recovery within narrow bounds. Continental Life Ins. Co. v. Malott. (Ind.). 

146(1)—Life policy calling for premiums from insured’s wages must be considered as whole 
and construed against insurer. Stewart v. Continental & Casualty Co. (Ky.) 

146(1)—Insurance policy is “contract,” binding on both assured and insurer; assured can- 
not recover indemnity under insurance policy except under terms thereof; assured, in- 
jured at time there was two weeks’ — due on policy, could not recover thereon. 
Singer v. Latin American Ins. Co. (La.) 

146(1) Words of plain and unequivocal insurance policy must be given usual and natural 
meaning. State ex rel. Commonwealth Casualty Co. v. Cox et al., Judges. (Mo.). eS 

146(1)—Insurance contract-is to be enforced as made and understood by parties, unless 
statute requires different construction. a Life Ins. Co. v. Beha, State —_—, 
intendent of Insurance. (N. Y. 
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146(1)—Policy covering rent loss is governed by principles applicable to other contracts. First 
Inv. Co. v. Vulcan Underwriters of North British & Mercantile Ins. Co. (Ore.) . 

146(1)—Terms of policy, having been agreed upon between parties will not be disregarded if 
reasonable. Miller v. Metropolitan Casualty Ins. Co. of _ York. (R. I.) 

146(1)—Court must give effect to all provisions of policy. G. A. Stowers Furniture Co. v. 
American Indemnity Co. (Tex.) ... 

146(1)—All parts of insurance contract are to be considered in its construction. Home Ben. 
Ass’n. v. Brown. (Tex.) 

146(1)—Contracts of insurance, if unambiguous, are to be understood eee to the plain, 
ordinary, and popular sense of their terms. United States Fidelity & Guaranty Co. v. 
McCarthy. (U ) . 

146(1)—Terms of indemnity insurance policy, if clear and unambiguous, must govern not- 
withstanding considerations of sevice. Schmitt v. Massachusetts Protective Ass’n. 
Inc. : 

146(1)—Terms ‘of automobile accident Foch grilicy, where unambiguous, sotet be taken 
in ordinary sense. United States Fidelity & aranty Co. v. Guenther. (U 

146(1)—Contracts of insutance, if unambiguous, are to be understood according z the plain, 
ordinary, ~~ ee sense of their terms. United States Fidelity & Guaranty Co. v. 
McCarthy. Ss.) , 

146( es policies must receive reasonable interpretation consonant — parties 
tent. Kanawha Inv. Co. v. Hartford Steam Boiler Inspection & Ins. Co. (W. Va.) 

(2). Language of policy. 

146(2)—Terms of accident policy should be understood in plain, ordinary sense. Hart v. 
North American Accident Ins. Co. (Miss.) 

146(2)—-Insurance contract must be construed according to plain ordinary meaning of words, 
unless apparent therefrom that both parties intended different construction. Ransford 
v. National Protective Ins. Ass’n. (Mo.) .. 

146(2)—Where there is no ambiguity in accident policy, ‘rights ‘and liabilities of parties ‘must 
be determined according to ordinary sense of language used. Gant v. Provident Life & 
Accident Ins. Co. of Chattanooga, Tenn. (N. C.) 

(3). Liberal or strict construction. 

146(3)—Insurance contracts will be construed strictly against insurer, and, where provisions 
conflict, one most favorable to insured will be given effect. National Equity Life Ins. 
Co. v. Bourland. (Ark.) 

146(3)—Uncertainties and ambiguities in policy must be resolved against insurer whe is 
presumed to have selected language employed therein. Ogburn v. ‘Traveler’s Ins. 
Co. (Calif.) 

146(3)—Insurance contract need not be given strained construction, to create obligation 
against insurer. Fiske v. Niagara Fire Ins. Co. of New York. (Cal.) 

146(3)—Insurance policies will be strictly construed against insurer preparing contract. 
biguous policy should be interpreted most favorably to insured and advantage taken of 
any circumstances indicating waiver of forfeitures. Farmers’ Mut. Co-op. Fire Co. 
v. Kilgore. (Ga.) 

146(3)—Insurance contract will be construed most favorably to insured, if ambiguous, but 
must be given interpretation parties probably contemplated. Walters v. Mutual Benefit 
Health & Accident Ass'n. (1 a.) 


forfeiture on technical grounds. Bockes v. Union Mut. 7 > Co. 

146(3)—Life policy calling for premiums from insured’s wages must be camioeed as whole and 
construed against insurer. Stewart v. Continental & Casualty Co. (Ky.) 

146(3)—Provisions of insurance contract should be strongly construed against insurer. Mas- 
sachusetts Protective Ass’n. Inc. v. Fergusen et ux. (La.) 

146(3)—Ambiguities in insurance contract must be construed liberally in insured’s favor. 
Forfeiture or lapse of insurance contracts is not favored. Watson v. wecmmencwagt Life 
& Accident Ins. Co. (Mo.) 

146(3)—Insurance contract is construed liberally in favor of insured. 
Fire Ins. Ass’n. (Mont.) ‘ 

146(3)—Where insurer’s liability ‘under accident policy was limited by unambiguous lan- 
guage, language could not be construed to enlarge insurer’s liability. Gant. v. Provident 
Life & Accident Ins. Co. of Chattanooga, Tenn. (N. C.) 

146(3)—Ambiguity in clause of insurance A x! is to be resolved against insurance company. 
Wanner v. Columbia Casualty Co. (N 

146(3)—Policy in case of ambiguity, will be construed favorably to insured. Killian et al v. 
Metropolitan Life Ins. Co. Y.) 

146(3)—Policy in case of ambiguity must be construed against insurer. Gerka v. . Fidelity °., 
Casualtv Co. of New York. (N. Y.) 

146(3)—Rule construing instrument against party preparing form applies against insurer 
under standard form of fire policy. Gridley et al v. Home Ins. Co. (N. 

146(3)—-Insured is to be favored in construing insurance contract in cases of “doubt. Butler 
Candy Co. v. Springfield Fire & Marine Ins. Co. et al (Pa.) 

146(3)—Ambiguous language in policy should be construed in favor of insured. Koury v. 
Providence-Washington Ins. Co. 

146(3)—Uncertain meaning of clause suspending | liability insurance on bus being used for 
rental or livery purposes will be decided in insured’s favor. O’Donnell v. New Am- 
eterdam Casnalty Co, (R. I.) . fad 

146(3)—Forfeitures of insurance policies ate not favored. Insurance policies must be given 
aaa 7s most favorable to insured. Satterfield v. Inter-Ocean Casualty 
9, (Tenn 


146(3)—Accident insurance policy is to be construed most favorably to insured, and all am- 
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biguities and doubts resolved in his favor. Norwood v. Washiogpen Fidelity Nat. Ins. 
Co. (Tex.) 

146(3)—Contract ambiguous and capable of two constructions is construed against insurer 
to allow recovery. Home Ben. Ass’n. v. Brown. (Tex.) 7 

1660) tae language is construed against insurer. Gits v. New York Life Ins. 
Co. ) 

146(3)—Construction of automobile accident indemnity policy most ear to insured will 
be adopted. United States Fidelity & Guaranty Co. v. Guenther. (U. 

a are construed strongly against insurer. North River Ins. ~ v. Becnel et al 


146(3)-—-Ambiguous policy. will be construed most favorably to insured. 
Assur. Co. of America v. Campbell. (U ) ete 
146(3)—Automobile liability policy must be construed most strongly against insurer. New 
Jersey Fidelity & Plate Glass Ins. Co. v. Clark. . & 
146(3)—Forfeitures of life policies are not favored. Insured should be protected | by every 
proper presumption. Home Beneficial Ass’n. v. Clark. (Va.) 
106(3)--Asalleenas language of insurance policy, intended to provide for forfeiture of in- 
sured’s rights, construed favorably to insured. Ragley et al. v. Northwestern Nat. 
Ins. Co. (Wash.) 
(4). Standard policy. 
146(4)—Standard fire policy limits rights of parties; each being presumed to know all terms 
and conditions. idkiff et al. v. North Carolina Home Ins. Co. (CN, C.) 
§ 151. woe oe ee POLICY AND ACCOMPANYING PAPERS. 
1 n genera 
151(1)—Policy referred to in certificate of insurance held part of contract. New Yoek & 
Oriental S. S. Co. Inc. v. Automobile Ins. Co. (U. S.) 
151(1)—Provision that no condition was valid unless stated in body of fire policy or _at- 
tached thereto has no application to farmer’s mutual policies. Jackson v. Grange Mut. 
Fire Ins. Co. (W. Va.) 
(2). Application as part of the contract. 
151(2)—Application was part of policy, where referred to therein, and where application con- 
tained reference to policy, and was delivered at time policy was delivered. Penn Mut. 
Life Ins. Co. v. Cobbs. (Ala.) 
151(2)—Statute requiring application to be attached to licy to entitle company to set up 
falsity of statements therein applies to mutual casthent and health insurance company. 
Bockes v. Union Mut. Casualty Co. (Ia.) 
151(2)—Application not attached to life policy is not oat of contract, and statements therein 
are not warranties avoiding risk. National Life & Accident Ins. Co. of Tennessee v. 
Sneed. (Ga.) 
151(2)—-Where part of amended application was not attached ‘to life policy, insurer could 
not prove statement therein as to consulting physician was false. New York Life Ins. 
Co. v. Rosso. (Miss.) 
151(2)—Insurer must return application with policy, not after insured’ s ; death, to set up false 
representations therein. Mutual Life Ins. Co. v. Svonavee. (Ohio) 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. 
152(3)—Insurer is not bound by unconditional city ordinances as part of policy. Lux v. 
Milwaukee Mechanics’ Ins. Co. (Mo.) 
§ 156. a TO ee AND RELATIONS BETWEEN THEM. 
n genera 
156(1)—Policies issued to busband and wife, pursuant to separate applications naming sur- 
vivor as beneficiary and providing for oe of beneficiary held not “joint tied = 
Antrim v. International Life Ins. Co. (Kans.) 
156(1)\—Beneficiary’s rights do not make him owner of insurance contract. Kelly v. New 
England Mut. Tife Ins. Co. (Pa.) 
156(1)—Policv covering automob'le, specifying as assureds three parties as their interests 
may apnear, insured all three parties. Pratt et al. v. Hanover Fire Ins. Co. (R. 
(3). Emrlover’s liability insurance. 
156(3)—Insurance ppaties should be wee construed in favor of insured. Pratt et al. v. 
Hanover Fire Ins. Co. ( : 
8 175. COMMENCEMENT OF RISK. 
175—Policy not to be effective until delivery held in force at insured’s death in view of pay- 
= si monthly premiums and 30 day grace period. Gaugh v. Southern Life Ins. 
‘o. r 
175—Policv. written by agent in lieu of fire policy in other compan eee Ww oes, held re 
oats o> upon delivery to insured. Great American Ins, oe Ray & Son. 
(Tex. es 
175—Accident policy, precluding claims thereunder if employee before injury failed to earn 
sufficient wages to pay first premium held not effective from first premium payment rather 
than issuance. Walker et al. v. Pacific Mut. Life Ins. Co. (Tex.) : 


176. TERM AND DURATION OF RISK. 


s 

>» 

§ 177. TERM FIXED BY POLICY IN GENERAL. 

177—Insurance contract for five years arises where consideration is premium payable partly 
in cash and balance in four equal yearly installments. Loflin v. Home Ins. Co. (Ga.) 

177—Facts held to show that emplovment of one insured under group policy. had “terminated” 
within policy not entitling employee to notice of cancellation thereof. Fmnl-vee in group 
policy held charged with nneetotae of its determination. Beecey vy. Travelers Ins. Co. 
(Mass.) 
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§ 179. ENTIRE AND SEVERABLE CONTRACT. 
179—-Accident policy and automobile supplement held two contracts, running, one to insured’s 
ectate, and the other to insured’s mother. AStna Life Ins. Co. v. Allen et al. (U. S.) 

§ 179%. LOANS ON POLICIES. 
179'4—Under life policy naming husband and wife as insured and authorizing loan on Puke 
a. 


either husband or wife could make valid loan agreement. Antrim v. International Life 
Ins. Co. (Kans.) i Ne Cet es SE a ee Bet a Ces ANC e te de Ree Seite a ye ae OG 


VI. Premiums, Dues cal ceenento. 
§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—‘‘Assessments” and “premiums” are interchangeable words and are consideration for 
insurance contracts. Downing et al. v. School Dist. of City of Erie et al. (Pa.) 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—-Payment of premium by insurance agent or crediting insured’s receipt book with 
amount of premium extended insured s credit for such amount, absent contrary provision 
in policy. Doty v. Western & Southern Life Ins. Co. (Mo.) 
(2). Time of payment. 
186(2)—Premium was due on date stated in policy, not coniserenty of date on which delivered. 
SWATZE Vo - SAUNA Bate UNS. Ce. OL Mew Orme. MU. ey. heh ak os sh) ile irs aisle Adega eh oe 
186(2)—Grace, period for payment of premiums on life 2 did not run from date of 
policy rather than date premiums were payable. Union Central Life Ins. Co. v. Mat- 
a aD 5 hha hk So Kae CE CUO COEUR EUS ee he eee hs bh othee nee eee ewes 
(4). Payment by check or order. 
186(4)—Pay order directing deduction of premiums from wages, constituting sole consideration 


cr insurance to employee, held binding. Walker et al. v. Pacific Mut. Life Ins. Co. 
CO See NOL ASME el tn esa AER ES oe ee Sheds CRD ON SR 


; 08: I ei a ee ee 
(1). In general. 
187(1)—Note for insurance is not void or uncollectible merely because of failure to state on 
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its face that it was taken for insurance; “‘unless.” Plunkett v. Hopley (Ia.) ......... 103 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 


188(2)—-Court need not determine question of insurance cancellation not raised by pleadings 
or evidence. San Francisco Realty Co. v. Linnard. (Calif. 


§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 


(1). Grounds of recovery in general. 
198(1)—Allowing recovery of premiums paid on life policies void under Mexican law, not 
based upon statutory penalty, held not to contravene public policy. National Life & Acci- 
Beat Tas: 5 I OO RE Sis Fo OCA lcs V4 dee. Ose beh ApaKe eewas 
(5). Avoidance or forfeiture of policy. 
198(5)—-Insured failing for 12 years to ascertain and notify insurer that she was over age 
limit could not assert policy was void and recover premiums. Western Casualty Co. v. 
ee Ce” Se ee rae ere eee ee re He Pe a epee ey ere eee 
(6). Actions. 
198(6)—Insurer’s rule book, and testimony regarding instructions on delivery of policies held 
competent on suit involving right to return of premiums. Evidence held to show insured, 
suing for premiums paid, did not have notice, insurer was unlawfully doing business * 
Mexico, so as to estop insured from asserting invalidity of contracts. National —s 
Accident: Ins: Ga: ¥, See Cia. CPS): ok ee rE 


VII. Assignment or other transfer of Policy. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 

228—Generally, insurance company may cancel policy only on compliance with provisions of 
policy and on refunding unearned premium. Public interest was not involved in keeping 
imsurance policy taken down by order of railroad commission in force until another had 
been substituted. National Union Indemnity Co. v. Standard Accident Co. of Detroit 


RNID «igi aoe Sank cck sO. Rok Se male Sia Aa a RAs Ape ste ne MOA ein aie ae Aa Ei ee wa 1 


228—Company in danger of losing benefit of defense of fraud may sue to cancel policy and 
have action at law rejoined. Abraham Lincoln Life Ins. Co. v. Kleven. S.) 
228—Insurer suing to cancel life policies could not require defendant to furnish names of 
nltintiff’s agents and officers having knowledge of matters pleaded. New World Life Ins. 
Gy es iD ack nine bck bre wun a cired ip ps edrne ad wikis are Sra's aisha cfary Casino @ te 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—-Surrender of policy, as required by insurer on payment of partial fire loss, waived 
requirement for notice of cancellation and return of unearned premium, and insurer was 
ot Fable for subsequent loss. Whoberry v. National Liberty Ins. Co. of America. (Ky.) 
229(1)—Any attempt to reduce fire insurance on truck as originally written was legally “‘can- 
cellation,” requiring notice and refund of excess premium. Transit Lumber Co. v. Inter- 
national Indemnity Co. (Wash BD cmaie since WL Raiclece ey a8 R Sigatsee PC GE «ce Ute di MeO e> vies 
(2). Sufficiency of notice in general. 
229(2)—Insurer, to cancel insurance must notify all parties interested including insured, 
where insurance is payable to mortgagee. Notice of cancellation of fire insurance must be 


given five davs before fire to cancel policy. Transit Lumber Co. v. International Indem- 
ST EE: . |UD 5 Tse sothramrcal bakers Due Cage tedW cOtMAES <O WARES & Oba Catia a eee 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Generally, insurance company may cancel policy only on compliance with provisions of 
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policy and on refunding unearned premium. National Union Indemnity Co. v. Standard 
Accident Co. of Detroit, (Ark.) 

230—Fire policy held not cancellable by insurer without tendering assured unearned portion 
of premium. Payment of premium by one who obtained fire policy held payment by in- 
sured within rule requiring return of unearned premium on cancelling policy. Fire policy 
continued in force where notice of cancellation was ineffectual because of failure to 
tender unearned portion of premium to insured. That insured, after loss, paid only 
amount of earned premium to person advancing premium, held not to effect rule requiring 
ar al tt a unearned premium on canceling fire policy. Alliance Ins. Co. v. Poss 
et_ al. “SS , : és iar ole 

230—Surrender of policy, as required by insurer on payment of partial fire loss, waived re- 
quirement for notice of cancellation and return of unearned premium, and insurer was 
not liable for subsequent loss. Whoberry v. National Liberty Ins. Co. of America. (Ky.) 

230—Attempted cancellation of automobile policv was ineffective where there was no tender of 
unearned premium. Witt v. Wonser. (Wis.) 

230—To cancel fire insurance insurer must repay or offer 
mium upon policy. Any attempt to reduce fire insurance on truck as originally written 
was legally “cancellation,” requiring notice and refund of excess premiums. Transit 
Lumber Co. v.. International Indemnity Co. (Wash.) 

$ 232. ACTS CONSTITUTING CANCELLATION. 

232—Where insured directed local agent to cancel policy, and obtain policy with another com- 
pany complying with statutory requirements, held, cancellation was unconditional. Na- 
tional Union Indemnity Co. v. Standard Indemnity Co. of Detroit (Ark.) 

§ 235. EVIDENCE OF CANCELLATION. 

235—Evidence held to sustain finding that accident policy had been cancelled before accident. 
National Union Indemnity Co. v. Standard Accident Co. of Detroit (Ark.) 

235—Evidence as to cancellation of hail insurance policy at time of first loss supported finding 
that policy was in force at time of second loss. 


(Col 


(2). Authority of agent. 

238(2)—Mortgage convenants held not to authorize mortgagee to take new insurance and 
thereby cancel existing policy. Whether property was insured under original fire policy 
or policies substituted therefor without authority by mortgagee held determinable inde- 
pendently of alleged ratification. Any custom of mortgagee to substitute new insurance 
for existing insurance was not binding on mortgagors or their successors without knowl- 
edge thereof. Bache et ux. v. Great Lakes Ins. Co. et al (Wash.) 

§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

239—Insured need ent keen policy in force. and volunterv discontinuance of policy was not 
effected bv statute. Walker e+ al. v. Pacific Mut. Life Tne. Co. (Tex.) 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE, 

240—Insnred’s notice of desire to cancel, disregard of insurer’s attempt at continuation, and 
termination of employment precluding deduction of premiums from wages canceled pol- 
icv. Walker et al. v. Pacific Mut. Life Ins. Co. (Tex.) : 

240——Procuring new fire insurance to commence before expiration of existing insurance with- 
out intent to acquire additional insurance constitutes voluntary cancellation of existing 
insurance. Bache et ux: v. Great Lakes Ins. Co. et al (Wash.) 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—Generally parties, to insurance policy may agree to cancel at any time, with or without 
actual refund of unearned premium. 
dent Co. of Detroit (Ark.) 

§ 247. RESCISSION BY INSURER. 

247—State statutes on subiect of misrepresentations held inapplicable to equitable porceeding 
by insurer for cancellation of policy. Insurance contract may be cancelled by party 
imposed upon through practice of fraud and deception. Mutual Life Ins. Co. of New 


1105 


York v. Lambert et al. (U. S.) 1022 


47—Insurer in physician’s liability policy could rescind for insured’s false statement, whether 
constituting warranty or representation of fact. Insurer in physician’s liability policy 
held entitled to rescind for insured’s false statements as against one subsequently obtain- 


ing judgment for damages for malpractice. Georgia Casualty Co .v. Boyd (U. S.) 113$ 


§ 248. RECISSION BY INSURED OR BENEFICIARY. 

248—Insured’s attempt to collect premium from solicitor who delivered policy and collected 
premium but refused to nay premium to agents writing policy did not prevent insured from 
enforcing liability of policy. Witt v. Wonser. (Wis.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 

(A) GROUNDS IN GENERAL. 

§ 252. REPRESENTATIONS. 

$ 253. IN GENERAL. ; 

253—Misrepresentations in application made to another company, held no defense to policy 
though defendant’s agent had application changed. Federal Land Bank of Spokane v. 
Rocky Mountain Fire Ins. Co, (Mont.) et fh sloud tats 3 . ; 

253—Statements in insured’s application, true at time original policy is issued will not avoid 
policy, though untrue later. Zurich General Accident & Liability Ins. Co. Ltd. v. Flick- 
inger. (U. S.) 

§ 254, FALSITY. s . . 

254—Mere misstatement in application does not avoid policy, “unless it palely see parties 
intended exact truth of a statement to be condition precedent. mpbell v. Busi- 
ness Men’s Assur. Co. (U. S.) wee & 


sete ewene . 
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§ 255. —— MATERIALITY. 


255—Representation in answer to question made part of policy is material, especially where 
policy is issued without medical examination. State Bank & Trust Co. v. Connecticut 
General Life Ins. Co. (Conn.) . 

255—-False answer in application for life insurance is material, if insurer, actin 
in accordance with usual practice, would not have accepted en i 


truth had been stated. Etter v. National Life & Accident Ins. 

§ 256. ——- EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—False and material answer in application will avoid life policy. Etter v. National 

Life & Accident Ins. Co. 
(2). Knowledge and 

256(2)—Material representations, when relied on and untrue and known to be untrue, in- 
validate policy without design to defraud. State Bank & Trust Co. v. Connecticut Gen- 
eral Life Ins. Co. (Conn.) ..... 

256(2)—Answers in application making them representations, to avoid policy must be material 
and intentionally false. Kuhns et al v. New York Life Ins. Co. (Pa.) 

256(2)—Applicant’s good faith and full, direct, and honest answers to questions in application, 
was sufficient where policy was not expressly avoided for false representations. False 
representations in application, not amounting to warranties, to avoid policy, must be 
knowingly made with intent to deceive. Avoidance of policy for misrepresentations is 
based on fraud. Campbell v. Business Men’s Assur. Co. (U. S.) 

§ 257. CONCEALMENT. 

§ 258. —— IN GENERAL. 

258—Applicant must disclose serious changes in ae condition, arising after application, 
but before delivery of policy, and deliberate failure would constitute traud, avoiding pol- 
icy. Statements in application concerning health, true when made, did not become false 
by subsequent developments, unless reaffirmed before delivery of policy. Insured’s 
failure to tell agent on delivery of policy of visits to physician after application did not 
avoid policy. Armand v. Metropolitan Life Ins. Co. (N. Y.) .. is a 

258—Applicant’s failure to disclose facts not asked about will not avoid policy. Business 
Men’s Assur. Co. of America v. Campbell. (U. S.) 

§ 263. WARRANTIES. 

§ 266. WARRANTIES AS PART OF CONTRACT. 

266—-Application not attached to life policy is not part of contract and statements therein are 
not warranties avoiding risk. National Life & Accident Ins. Co. of Tennessee v. Sneed. 


(Ga.) ae tae ee 

7, —— FULFILLMENT OR BREACH. 

Answers to questions in application, so far as responsive, constituted ‘‘Promissory far- 
ranties,” requiring literal compliance therewith. Answer to question in application for 
burglary insurance respecting watchman held “Promissory warranty” only to extent of 
affirmative answer, but not as to number of watchmen. Statement in application for 
burglary insurance that two watchmen would be maintained held part at contract re- 


quired to be substantially performed. Norwich Union Indemnity Co. v. H. Kobacker & 
Sons Co. (U. S.) 


(B) 
273. SEAWORTHINESS OF VESSEL. ‘ ; 
73—Recovery on fire policy held not precluded for vessel’s unseaworthiness, though gasoline 


o. (Ky.) 


$ 

2 
can was kept with coal oil. Skanski v. Globe & Rutgers Fire Ins. Co. (U. S.) .... 

$ 274. DESCRIPTION OF BUILDING IN GENERAL. | 5 

274—Where policy insured brick building, extensions and additions, thereto but of 14 buildings 
insured only 1 was brick there was material misrepresentation of risk. Colin et al v. 
Hamilton Fire Ins. Co. (N. 

§ 277. CONDITION OF BUI y : 

277—-Fire insurer, setting up defense of breach of warranty that premises were in course of 
construction, need only show warranty was not strictly or literally true. Where con- 
struction work had completely ceased several months before fire policies were obtained, 
premises were not then “in course of construction” as warranted. Goldstein v. National 
Liberty Ins. Co. of America et al (N. Y.) 

§ 281. AMOUNT OR VALUE. a 

281—Fraud as to value and ownership of contents invalidated insurance on building, under 
se policy, concerning which there was no fraud. Kronenberg v. American Ins. Co. 
(Ky.) ine en at Se ees acti 

§ 282. TITLE OR INTEREST OF INSURED. 

(2). Character of title or interest in general. 

282(2)—Equitable title is sufficient to comply with unconditional ownership requirement. 
Runyon v. Atna Casualty & Surety Co. (Ky.) 

282(2)—Violation of clause that policy should be void, if insured building was on ground 


not owned by insured, resulted in avoiding policy. Mortallaro v. Hartford Fi Ins. 
Co. of Hartford, Conn. (La.) ee z ae 


(5). 

282(5)—Rights of husband in homestead, composed wholly or partly of wife’s separate prop- 
erty, are same as when homestead is composed entirely of community property. Husband, 
taking out fire insurance on homestead, had “Unconditional and sole ownership,” notwith- 
standing part of purchase price was paid from wife’s separate funds. Hoyle et al v. Re- 
SOE TR RO OD cia aies cae 

282(5)—That husband had conveyed his interest to wife, insured, in fraud of creditors did 
not make insured’s title other than sole and unconditional, within fire policy; ‘‘void.” 
Insured’s failure to inform insurer husband’s conveyance to her was without consideration 
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was not fraudulent concealment of lack of unconditional ownership. National Union 
Fire Ins. Co. v. Short et al. (U. S. 


(12). Building or leased land. 
282(12)—Lessee erecting building cannot recover for loss by fire under policy requiring 


buildings covered to be in ground owned by insured in fee simple. Buhlinger v. United 
ere Ins. Co. (Mo ie 


teehee aad Bea inn 2° MES LISS Esa a Rone ae a 
282(14)—Fraud as to value and ownership of contents invalidated insurance of building under 
_— policy concerning which there was no fraud. Kronenberg v. American Ins. Co. 


y 
282(14)—Provision ‘avoiding entire policy if building insured was on ground not owned in 


fee simple held not severable so as to permit recovery for chattels. Kaufman v. Henry 
Clay Fire Ins. Co. (Ohio.) 


§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Additional insurance to avoid policy must be enforceable. Cornett v. Farmers’ Mut. 
Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge. (la.) 


(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Representations that applicant had not been in hospital or been ill or consulted phy- 
sician held not substantially true, where he had undergone treatment for ureteral cal- 
culus. State Bank & Trust Co. v. Connecticut General Life Ins. Co. (Conn.) ...... 
291(1)—Failure of insured to disclose in application for health policy dysentery suffered sev- 
eral years previous held not fraudulent, where insured had apparently recovered and 
there was no direct question bearing thereon in application. Massachusetts Protective 
ee ee Oe RS Sr creer eee ie PER re 
291(1)—Good faith failure of application to disclose existence of artificial foot, not contribut- 


ing to accident, held not to render accident policy void. Clark v. Commercial Casualty 
Bina: Gang. 0A TGR 6a. 5. 5 ka Rea ee Rew COC OTR Ska SAS EGE CEE Ca eee OOS HEME 


(3). Knowledge and intent of applicant. 

291(3)—Insured’s denial in application that he had had syphilis held not to relieve insurer 
of liability under life policy. Brennan v. National Life & Accident Ins. Co. Inc. of 
Nashville, Tenm. (Hts) ....6- ssc csccc ecw rer ctsceesseccsstes seceatsecasessioee. 

291(3)—Denial of certain disease in health insurance application held not “‘Misrepresenta‘ion,’ 
when applicant honestly believes statement and intends mee o- tion. Brown v. oo 
State Business Men’s Acc. Ass’n. of Des Moines, Iowa. (N. D.) ..... .......... 

291(3)—That insured actually had heart or kidney disease aman “defense to ‘policy, though 
rr to contrary was innocently made. Malchak v. Metropolitan Life Ins. 
Si Ge a eo eScawiencs teenwe ccs Ceawcaeecanbnad Combe Ried utes Gubensan eine aces 

§ 292. MEDICAL ATTENDANCE. 

292—Representations that applicant had not been in hospital or been ill or consulted physician 
held not substantially true, where he had undergone treatment for ureteral calculus. 

State Bank & Trust Co. v. Connecticut General Life Ins. Co. (Conn. ) 

Casual questioning and superficial examination by physician is not ‘“‘medical attendance,” 
within application for health insurance. Brown v. Inter-State Business Men’s Acc. 
Revs. of Tee Sees: BAS Cer Be: bok hw cates epidtlas tin hemetetns we) 
292—Consultation of physician for trivial indisposition held not breach of warranty. Nowak 

v. Brotherhood of American Yeomen (N. Y.) ......0 20... cccccecceeceeees 
292—-Medical treatment within life policy representing no treatment was had must have been 
for substantial _ and not temporary indisposition. Malchak v. Metropolitan Life 


292 





Ins. Co. 

292—Insured’s statement in application for reinstatement that he had not employed physician 
within five years held not to warrant cancellation of policy, though physicians attended 
him several times while he was intoxicated. Applicant for reinstatement of life insurance 
policy need not disclose employment of physicians for slight temporary ailments. Bankers’ 
Life Co. v. Hollister. (U. S.) 

§ 297. HABITS. 

297—General rule is that questions as to use of intoxicating liquor by applicant for insur- 
ance refer to habitual use. Answer ‘“‘no’” to question as to extent of use of intoxicants 
by applicant for insurance held not responsive, and question should be considered un- 
answered. Insurance applicant’s answer “no” to question as to extent of use of intox- 
icants was no more than denial of habitual use. Proof of occasional use of beer is insuffi- 
cient to avoid life policy for misrepresentation, notwithstanding answer ‘“‘no” to question 
as to use of intoxicants. Brennan v. National Life & Accident Ins. Co. Inc. of Nash- 
ville, Tenn. (La. 

297—Representation of insured as to his temperate habits in application for accident policy, 
where not untrue when made, did not prevent recovery for his subsequent death from 
consuming poisonous “bootleg” whiskey. Zurich General Accident & Liability Ins. Co. Ltd. 
v. Flickinger. (U. re a ath ype te Pe ne 0 ee er ee 

4 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Question in application for accident policy whether life, health, or accident company 
ever rejected insured’s application did not require disclosure that life insurance company 
rejected his application for life policy. Rejection of application for life policy is not mater- 
ial as matter of law to assumption of risk in accident and health policy. Answer to ques- 
tion whether life insurance company ever rejected insured’s application held not material 
to risk of accidental death. Business Men’s Assur. Co. of America v. Campbell. (U. S.) 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

$ 303. CONTINUING OR PROMISSORY REPRESENTATIONS. 

303—Failure of insured to perform, agreement to continue as regular reader of newspaper 
nr of Se prem policy would not avoid policy. Zimmerman v. Continental Life 
Ins. SS SRR ere Ga ae Sg 2 tie are ee ey as eee PE ee 

$ 300. CONDITIONS SUBSEQUENT. 

CONDITIONS IN GENERAL. 

307—Insured’s performance of agreement to continue as regular reader of newspaper during 
life +e policy was not condition to recovery. Zimmerman v. Continental Life 
ane ia EER hoe ia cee eerste isis ag cielo iniy of Soy tela oto ayes ea leaek We Ses KIN Oa B eLe Sle oe ae 

—— FULFILLMENT OR BREACH. 

308— Ww illful or persistent failure to make accurate reports required by floater policies, but 
not occasional, inadvertent errors, defeats insurance. Insured’s reports, based on com- 
putation of values inconsistent with contract, and omitting property of great value, held 
breach of covenant on insurance, Atlantic Fruit Co. v. Hamilton Fire Ins. Co. 
of New York. (N. 

§ 309. EFFECT OF BREACH. 
309—Insurer is not liable unless insured proves excuse for failure to reasonably comply with 
terms of policy. Butler Candy Co. v. Springfield Fire & Marine Ins. Co. et al (Pa.).. 
309—Breach of condition increasing risk as to one class of property included in fire insurance 

(W.Va ee forfeiture of entire contract. Jackson v. Grange Mut. Fire Ins. Co. 
Re ee eee ee a re re ee ee ee er en ee ere 
$ 310. ee AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). In general. 

310(1)—Taking of additional insurance, under fire policy avoiding policy if additional insur- 
ance was not consented to, automatically terminated insurance. Cornett v. Farmers’ 
Mut. Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge (Ia.) 

(2). Nonpayment of premiums or assessments. 

310(2)—Law forbidding forfeiture or suspension of policy for nonpayment of premium with- 
out notice had no application to mutual company organized under law relating thereto. 
Mutual insurance certificate was ipso facto suspended after expiration of 30 days without 
payment of assessment. Hart v. Farmers Mut. Fire & Lightning Ins. Assn. (Ia.) 

310(2)—Insurer giving premium and forfeiture notices in substantial compliance with statute 
is not liable on policies after grace period. Statutes requiring premium and forfeiture 
notices must be construed in light of object to prevent forfeiture of policy for slight neg- 
ligence. Misstatement of amount of premium due in forfeiture notice held harmless 
typographical error not authorizing recovery on lapsed policy. Notice, mailed November 
29, of forfeiture of policy dated October 28, for nonpayment of premium, held not -pre- 
mature. Notice of premium date and intent to forfeit policy after 30 days, subject to 
anti-forfeiture provisions, held sufficient. Sufficiency of notice held immaterial, where in- 
sured made no effort to pay or tender oe, or inquiry coneeraing policies for over 
three years. Swayze v. Mutual Life Ins. Co. of New York. S.) 

§ 311. NOTICE AND re TO GIVE EFFECT £0 FORFEITURE. 

(1). In genera 

311(1)—Lack of assistance by automobile operator as assured in defending action on liability 
policy held defense to action by injured party against insurer. enna Casualty 
seg Co. of New York y. Blue. (Ala.) 

311(1)—Failure of assured to notify liability insurer of accident does not deprive | person in- 
jured of right of action against insurer; ‘“‘within terms and limits of policy.” Edwards v. 
Peay & Connie Ge. OF Rew Teme. CRM oak ccs cad Ssmceeeauaces sees 

311(1)—Owner of automobile struck by assured’s car cannot recover from liability insurer, 
where assured could not rocever, qriss to failure to give notice of accident. Peeler v. 
United States Casualty Co. (N. C.) . 

311(1)—One recovering judgment against insured for injuries stood in shoes of insured and 

must a by his case when suing on policy. Rushing v. Commerical Casualty Ins. Co. 

De LG ha a PAR ace a eb he Cah, Weta ck aru: gteiaa a gece Dione wal boat ad) Oacata aca eaae emp Se a eatria gtnn ca 

311(1)-—Beneficiary ‘held not entitled to notice of default in payment of premiums, in connec- 

tion with nonforfeiture provisions, under life policy requiring notice to holder. Kelly v. 
New England Mut. Life Ins. Co. (Pa. ay 

311(1)—Insurer proceeded against under statute making insurer directly liable to injured 
party could set up defense that notice of litigation sone insured was not given as re- 
yuired by policy. Miller v, Metropolitan Casualty Irs. Co. of New York. (R. I.) 

311(1)—Clause, in policy insuring three parties, rendering policy inapplicable where insured 
voluntarily parted possession, did not work forfeiture where one arty gare possession 
without knowledge of others. Pratt et al. v. Hanover Fire Ins. és. ; 

(3). Mortgagees and their assignees. 

311(3)—Without express provision in mortgage clause of fire policy, mortgagor’s failure to 

furnish timely proofs of loss does not affect mortgagee’s rights. Peterson v. Mechanics’ 
SERGRTE, ERE Rs MED ah ccc, isle warsahe Sictatnins ala eens ANE aE Fe 

311(3)—General language in mutual fire policy avoiding insurance on change of ownership 
did not control against particular clause saving insurance to mortgagee. Buck v. Patrons’ 
Co-op. Fire Ins. Co. (Smith, Intervener) RMD cakes oe A ene teens abs srs RAs eens o 

311(3)—Warranty in fire policies that premises were under construction held binding on 
mortgagee. Goldstein v. National Liberty Ins. Co. of America et al (N. Y.) 

311(3)—Mortgagee to whom loss, if any, is payable as interest might appear,.subject to all 


conditions of policy, stands or falls on case of.party suing for insurance. Gridley v. 
Home Ins. Co. (N. Y.) 
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311(3)—-Standard mortgage clause in fire policy qperates as separate insurance of mortgagee’s 
interest. Wayne Nat. Bank v. National Bank of Lagrange. (N. 

311(3)—Mortgage clause creates new contract between insurer and mortgagee whereby 
mortgagee is recognized as distinct party as long in interest. Mortgagee, failing to pay 
delinquent assessment as required by standard mortgage clause on default of mortgagor 
lost protection afforded and policy was npunee. Bank of Ipswich v. Harding County 
Farmers Mutual Fire & Marine Ins. Co. (S. D.) 

311(3)—Mortgagee’s rights under fire policy were not affected because husband had conveyed 
interest to wife, the insured, in fraud, of creditors. National Union Fire Ins. Co. v. 
Short et al. (U. S. 

(B) MATTERS RELATING TO PROPBRTY OR INTEREST INSURED. 

§ 313. SAILING, VOYAGE, AND NAVIGATION OF VESSEL. 

313—Tug having no mate held to have violated statute releasing insurer of cargo lost on 
sinking of scow from liability. Morrison Mill Co. v. Hartford Fire Ins. Co, of Hartford, 


Conn. (U. S.) 
ERECTION OR OCCUPATION OF NEIGHBORING BUILDINGS. 
(2). Clear space clause. 
317(2)—Violation of “clear space” clause in fire policy prevents recovery, unless insurer 
waived clause. Globe & Rutgers Fire Ins. Co. v. Blue Ridge Lumber Co. (Ohio) 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. ; . f 
319(1)—Operation of still by tenant without knowledge of owner did not avoid fire policy or 
ground of increased hazard on change of occupancy. Fayle v. Camden Fire Ins. Ass’n. 
(Mont.) 
319(1)—Manufacture of liquor in house insured, while ‘“‘occupied only for dwelling ‘house 
purposes,”’ did not avoid policy, unless manufacturing was one of principal uses of house. 
Owners renting insured Soest held not chargeable with manufacture of liquor in house 
a tenant < which manufacture they had no knowledge. Ragley et al v. Northwestern 
at. Ins. Co 


‘ : . (Wash.) 

§ 322. CHANGE IN OCCUPANCY OF BUILDING. 

322—-Increased hazard by reason of change in occupancy to avoid fire policy must have oc- 
curred at time of change with knowledge of insured. ae v. Camden Fire Ins. 
Ass’n. (Mont.) ees L isis mane 

§ 327. "REMOVAL OF GOODS. 

327—Appellate court’s ruling that failure to tender unearned premium estopped insurer from 
Claiming removal of Property voided policy held not in conflict with supreme court de 
cisions, Appellate court’s rulings ae insurer to prove tender of unearned premium 
to avoid policy and permitting proof of waiver of defense without pleading held not in 
conflict with supreme court decisions. State ex rel Northwestern Nat. Ins. 
Trimble et al. (Mo.) 

327—Recovery cannot be had under fire policy insuring goods at certain place if goods are 
moved elsewhere without insurer’s consent. Condition in fire policy against removal of 
insured goods to new location may be waived by insurer. Insurer, not shown to have re- 
ceived notice of removal of household goods insured held, as matter of law, not liable 


for loss at new location. Henslin et ux. v. United States Fire Ins. Co. (Wash.) 
§ 328. CHANGE OF TITLE OR INTEREST. 


(1). Nature and effect of condition. 
328(1)—Provision that change in assured’s title invalidates fire policy held inapplicable to 
land on which insured house and barn were not located. Kerns v. Great American Ins. 
Co. of New York. (Mo.) 
(2). What constitutes change of title or interest in general. 
328(2)—Suit by husband’s trustee to set aside deed from husband to insured was not spenes 
of interest within fire policy. National Union Fire Ins. Co. v. Short et al. (U 
Contract for sale. 
328(5)—-Owner’s sale of dog on condition that insurance policy could be transferred pre- 


cluded recovery —— policy requiring unconditional and sole ownership. Hartford Live 
Stock Ins. Co. Carlisle (Tex.) 


C73, Defeasible conveyance. 
328(7)—Evidence sustained finding that execution of deed and acceptance of lease constituted 
equitable mortgage as regards recovery under fire policy; owner executing deed and ac- 
cepting lease constituting equitable mortgage did not cease to be owner so as to ter- 
minate fire policy. Republic Mut. Fire Ins. Co. v. Johnson (Kans.) 
(11.) Devolution of property by death of insured. 


328(11)—Change of title to premises conveyed by mother to son by deed to be delivered after 
mother’s death occurred on mother’s death, within exception avoiding fire policy for change 
me MD 


of interest other than death of insured. Gridley et al v. Home Ins. Co. 
$ 330. INCUMBRANCES. 


(1). In general. 
330(1)—Clause in fire policy concerning chattel mortgages being reasonable, insurer could 


stand thereon where not estopped. That insured was unable to read was immaterial 
where he did not claim misrepresentation regarding provisions referring to chattel mort- 
gages. Dresher v. London & Lancashire Ins. Co. (Wash.) 
Renewal or change in form of incumbrance. 

330(3)—Execution of mortgage exceeding that theretofore incumbering property was prima 
facie violation of condition of policy and invalidated it. Fire policy was voided by exe- 
even “ subsequent mortgage contrary to policy. Hart v. Home Mut. Ins. Assn. of 
owa (Ia.) 

330(3)—Where insured executed new mortgage without insurer’s knowledge, using proceeds 


to pay first mortgage on property when fire policy was issued, policy was voided. Dresher 
v. London & Lancashire Ins. Co. (Wash.) 
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§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. ; } 
333(1)—Temporary increase of hazard coming to end without loss does not avoid policy. 
te sr. ee re nes Sacre coe tcp ase crete scares 
$ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(3.) Keeping books of account. ; 
335(3)—If single sheat furnished accurate information from which loss could be determined, 
it would authorize recovery under burglary =. requiring keeping of books and accounts. 
Single sheet failing to disclose property on hand held insufficient as “‘books and accounts” 
required to be kept by burglary policy. Insured’s oral testimony could not take place 
of books required to be kept "by burglary policy. Burglary policy provision relieving 
insurer from liability if assured fails to keep accurate accounts, held reasonable, and 
failure to comply therewith precluded recovery. Mandelthord v. Union Indemnity Co. 


RED) 9 chs cha entn wen EBay ed I alate <05.cacle ec umtee vsices bene CeCe Nes Us Hele Muses 10 


. Entire or severable contracts. 
335(5)—Insured cannot be denied recovery for loss of storehouse and dwelling, because of 
failure to keep books or inventory. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. E ; ’ 
336(1)—‘‘Additional” insurance avoiding fire policy, if not consented to, held intended to 
apply to insurance subsequently taken. Additional insurance to avoid policy must be en- 
forceable. Additional insurer’s attitude, in treating additional insurance as void on dis- 
covering prior policy, must be based on sound reason, not subterfuge to adjust loss at 
low price. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining Coun- 
OR RG TU CRB) iis fais dis inieras os 2k ey ote onatdhisle sisiscotclee Sy o9% Acekatdhthes fot oy aks 
336(1)—Condition against other insurance covering loss is broken when new policy is issued, 
regardless of validity of new policy. Suetterlein v. Northern Ins. Co. of New York. 
CE is Ria ea OS = ee ak ee Ns RAMON WA ERA do BNE IE Le DESEO se 6 Bee Bathe olathe 


(2 
336(2)—Provision prohibiting other insurance is not violated by insurance issued without 
owner’s knowledge or consent. Younse et al. v. Queen Ins. Co. of America. (La.) 
(3). Identity of property or interest. 
336(3)—Provision as to other insurance held not violated by policy not purporting to describe 
same property. Younse et al. v. Queen Ins. Co. of America. (La.) ...... ......... 
336(3)—Condition against “‘other insurance” does not cover policy wholly separate from cover- 
age of first policy. Fire policy on automobile in name of wife not owning interest in 
automobile held ‘“‘other insurance,’’ avoiding prior policy by conditional seller in name of 
perband, though wife’s policy was void. Suetterlein v. Northern Ins. Co. of New York. 
aX. oP we tem mm we ee ee ee eee eee eee s esses eseeeeeseeeseseeseeeeeeseeeseeeereeseseeesees 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—On failure to pay quarterly premium on due date as recognized by insured, policy 
lapsed, precluding recovery for death subsequently occurring. National Equity Life Ins. 
a: 'W.. SI RENE | skate ices sare oals cals RE aS se ane Cetera ate cae rade tte Sanat 
349(1)—Assured cannot be denied benefits for nonpayment of premiums, where insurer at time 
they became due was indebted to him for sick benefits; sick benefits can be denied for 
nonpayment of premiums only when sickness begins or occurs within period of non- 
payment. Olezene v. Eagle Life. Inu, :€o. Tne, CHa) on ee es wens 
349(1)—-Insurance policy is ‘‘contract,’’ binding on both assured and insurer; assured cannot 
recover indemnity under insurance policy except under terms thereof; assured, injured 
at time there was two weeks’ premium due on policy, could not rcover thereon. Singer v. 
Latin American Ins. Co. (La.) ...... St 
349(1)—Provisions for lapse of accident and sickness policy on nonpayment of premiums are 
binding absent proof of waiver. Brennan v. Eastern Casualty Ins. Co. (Me.) 
349(1)—Insured failing to pay assessment under county mutual insurance policy within time 
stated in notice, policy was suspended. Bank of Ipswich v. Harding County Farmers 
Peutun Pise, @ Mares tea: Co. “tes By oS his es re eas YS it an 2 
349(1)—-Where insured died prior to expiration of 15 days’ grace allowed after due date 
of premium extension note, and balance of premium represented by worthless check had 
been paid by giving another check, policy was in force. Lincoln Nat. Life Ins. Co. 
C.-M CASS GD oils GES Sts ho 6 Said aisle UOTE Re ODE ee Su i ee ets Sales 
349(1)—Time of payment of premiums is of very essence of life insurance contract. Pilot 
Ribhe Dias be SGI Es oes as Sob Sieg Sek aw he eh eek ene Rab one cod Pe keleaaes 
349(1)—Nonpayment of premium within grace extension period of life policy generally brings 
policy to an end. Home Beneficial Ass’n. v. Clark. (Va.) .................... oe 
(2). Premiums payable in installments. 
349(2)—Quarterly premium life policy held not susceptible of construction extending credit 
for last three quarterly premiums during first year to date of first quarterly premium 
in second year. Provision of quarterly premium life policy for deduction of unpaid pre 


miums during policy year held not to entitle beneficiary to recover on policy lapsed after’ 


31 days of due date. Provision of quarterly premium life policy that initial premium 
payment maintains policy in force for period of three months from date of issue does 
not maintain policy in force for current year when subsequent quarterly premiums for 
such year are’ not paid; ‘“‘as set forth below.” Exception in provision that payment of 
quarterly premium shall not maintain policy in force beyond due date of next premium 
not to maintain policy in force for current year after default in payment of premium 
beyond grace period. Clause of quarterly premium life insurance policy as to payment 
of premiums for 15 years, or “until prior death of insured,” held not to avoid lapse of 
policy for default of premium payments. Serabian v. Metropolitan Life Ins. Co. (Mo.) 
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(3). Nonpayment of note given for premium. 
349(3)—When agent took note for premium and company issued policy, there was novation, 
agent becoming debtor, and policy was valid, though note was not paid. Brumfield v. 
Louisiana Mut. Renev. Ass’n. REP ys ata's Fa Pa as GU oN Ce Cink Con tee be bata 
§ 351. WHAT LAW GOVERNS. 
351—Physician’s properly identified records of examination and treatment of patients are 
admissible as to all matters pro peal included. Adler v. New York Life Ins. Co. (U. S.) 


§ 356. EXTENSION OF TIM 
$. 352. IN GENERAL. 
357—Period of grace for payment of monthly premium on sickness and accident policy in force 
three consecutive months cannot be claimed after lapse in any of three preceding months. 
Brennen vy. BKastern Casualty Ind: Go. GREG} (: 6.5.5 580s TR eed er kk, 
357—-Giving notice that record would be held open until December 31 on suspended policy 
was not extention of time for delinquent premium. Bank of Ipswich v. Harding County 
Farmers Mutual Fire & Marine Ins. Co. (S. D.) .........-.0 ec eee cece eee eee eens 
357—-Admission by insurer of receipt and retention of premiums held not to entitle insured in 
default to grace, in view of contrary stipulation in extension agreement. Pilot Life 
yr a a SS ae ee ee AE A CR eee) a 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
$ 360. —— IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Assured cannot be denied benefits for nonpayment of premiums, where insurer at 
time they became due was indebted to him for sick benefits; sick benefits can be denied 
for nonpayment of premiums only when sickness begins or occurs within period of non- 
payment. Olezene v. Eagle Life Ins. Co. Inc. (La.) ......... cee cece cece eee eens 
360(3)—Insurer could not suspend policy for non-payment of assessment in less ae than 
amount due insured for previous loss. Neubert v. Evangelical Mut. Ins. Co. (S. D 
360(3)—Agreement by insurer’s assistant superintendent to deduct premium from amount 
due insured as beneficiary of another policy and continue policy in force held within 
superintendent’s apparent authority and could be relied on by insured. Home Beneficial 
Ass’n. v. Clark. (Va.) S pRB DEES PUES BERT e Cees aioe coe oa Pence ean 
(4). Popes by check, ‘draft or order. 
360(4)—Insured who leaves with paymaster sufficient sum for premium installments may rely 
on paymaster’s making proper deductions and remittance under paymaster’s order. Life 
policy with premiums payable under paymaster’s order, making paymaster’s deduction 
from wages at insured’s risk, lapsed where full wages were paid insured. Award of addi- 
tional wages after employee's death held not subject to deductions for premiums to re- 
ae policy payable from employee’s wages. Stewart v. Continental Casualty 
o. (Ky bcd 0.0, | 215 co Behe A bela) oh 6 5008 Caled euler aiahaly ale ieee ee hha oye ee cae Oe ee ot Oh es 
360(4)—Under provision for payment of premiums by order on paymaster, insured performed 
duty by leaving sufficient amount in hands of employer to meet premium installments. In- 
surer failing to make demand for payment of ‘premium as required held estopped from 
setting up forfeiture for nonpayment of premiums. Paymaster to whom insured gave 
order to deduct premiums from wages held not agent of insured to pay premiums and 
keep policy in force. Leverett v. ene Se ee 
§ 362. EXCUSES FOR NONPAYMEN 


FOR PAYMENT. 
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362—Insured actively conducting business siti month of death held not ‘totally disabled,” 
14 


excusing default in payment of premium. Pilot Life Ins. Co. v. Owen (U. S.) ...... 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 


§ 365. ———- REINSTATEMENT. 
(1). In general. 

565(1)—As respects revival by paying premiums in arrears, insured held “in arrears” only 
for four weeks’ grace period after failure to pay premiums. Additional insurance rider 
held effective at insured’s death, where amount misapplied to premiums after grace per- 
iod and before revival without ‘rider was sufficient to pay rider premiums. Watson v. 
Ce ee ee ee rei er ee ree 

365(1)—Policy may be reinstated by new contract between ‘parties. ‘Schmitt v. Massachusetts 
Prabestiey Aeeu: Wat. Cite. ee 4 ech o8 db det so okie tcateeauds Buber ks ei eun chal 

365(1)—Application for reinstatement of policy must be liberally construed in insured’s fa- 
wor; .Bepkers’ Bate Ga. wi Tree: CU Bad a co ia aks eA woe bese eseeeince. ; 

(2). Condition of reinstatement. 

365(2)—Answers to questions propounded in application for reinstatement of life insurance 
policy regarding insured’s health, etc., are deemed representations, absent fraud. False 
statement regarding insured’s health in application for reinstatement of life policy did ne 
vitiate policy where it was not fraudulent or material. Carroll v. Mutual Tite Ins. 
me RF er Sr EO a 

365(2)—Insurer’s demand, complied with by insurer for payment of past-due premiums and 
a ss held to reinstate policy. Schmitt v. Massachusetts Protective Ass’n. 
ee | a FE I i rn PFE et ae 


$ 366. ELECTION BETWEEN RIGHTS. 
366—Insured, not filing request as required, held not entitled to have cash value applied as 
payment on account of premium. Pilot Life Ins. Co. v. Owen (U. S.) .............. 


INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Under provision for exercising certain options if policy lapses, “provided there be no 
indebtedness hereon,” insured held entitled to exercise option for extended term insurance, 
notwithstanding existence of loan against policy. Insured held not without right to de- 
mand continued insurance on lapse of policy, under terms thereof, because of previous 
outstanding policy. Williams v. Metropolitan Life Ins. Co. (Tenn.) bestuaveus ee tebe 
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(2). Amount available to purchase extended insurance. 
367(2)—-Cash surrender value remaining after deduction of sum owing by insured to in- 


surer is basis on which amount of extended insurance should be calculated. Pilot Life 
Sise Eo es TL ae ho iris ee he Ce ceea ws ath Remar ett ce mbes olale d baw Tee 14 


(3). Period for which insurance will be extended. 


367(3)—Date specified in policy for paying premiums, not date of actual payment of first 


premium, fixed date from which automatic term insurance ran. Pladwell v. Travelers’ 
ins, Co, GN. > Hi} 


Pe ee ROR et ae eee tveces & 

§ 369. SURRENDER VALUE. 

369—-Life policy having no surrender value before change of beneficiary, because premium 
note exceeded surrender value, had no surrender value thereafter, where removal note was 
given. Renewal of note for life policy premium did not give policy surrender value, note 
not being payment. Life insurer did not waive right to offset amount of premium note 


against surrender value by accepting renewal note from insolvent corporation. Union 
Gant. Eide: Bind; ae ES OR re Be oo Sieis Be Ph See e See cee NaTAT Ue eves 239 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Law of waiver and estoppel cannot be abolished by contract. Waiver, to bind insurer, 


must operate by way of estoppel, or amount to promise supported by valuable consider- 
ation. Great American Ins. Co. v. Dover et al. (Ala.) 








721 
371—-Letter by insurer offering extensions to induce continuance of policy, | written when there 
was ~ = held not “waiver” of forfeiture. Walker et al. v. Pacific Mut. Life 
OSE RE De kis) LE RO ES, Sere eee eae LES yeh ey pals BAS Tah bee e e 781 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 


372—Accident policy issued to person over 60 years of age in violation of policy was not 
void ab inito. Western Casualty Co. v. Aarons. (Colo.) ...........0......... . 546 
372.—Provision avoiding fire policy for additional, prior or subsequent insurance was ’ for 
benefit of insurer and could have been waived. Cornett v. Farmers’ Mut. Fire Ins. 
Ass'n. of Webster and Adjoining Counties, Ft. Dodge. (Ia.) ..................... 99 
372—-Provisions regarding insured’s age may be waived. Leverett v. Continental Casualty 
Chi SERMONS: FP alain So a od Cit he ata ei ies SECT ne eRe eas os OE he eee cabs 552 
372—Provision for forfeiture or suspension for nonpayment of premiums when due is "for 
benefit of insurance company, and may be waived. Home Ins. Co. of New York v. 
pe EE ae BAPE SSR POR ete re eae 757 
§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR STATE- 
MENT OF OFFICERS OR AGENT 
(1). In general. 


373(1)—Physician’s records of examination and treatment of insured held sufficiently 
identified to be admissible in suit to cancel life policy. 


Alder v. New York Life Ins. 
ROR. TERPS EMNED: Se scree, «a chs ckibae ave wae. s eee ake s te WR GREECE Chee ad Cee ake Reon 826 
§ 374, POWERS. OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 


(1). In general. 


375(1)—Written appointment authorizing agent to receive proposals for insurance and receive 


premiums, etc., did not authorize agent to waive requirements of policy. Bloom v, New 
Brunswick Fire Ins. Co. (Mass.) 


Lv kadiedoeee wees Dalek beet eo ce 742 
375(1)—Under statutes and under authority given ‘local agent was alter ego of fire insurer 


asin loss payable clause. Greenwood Market v. Insurance Co. of North America 


I ST ee Oe ee eee ein abe 1058 
(2). Nature of Agency. 


375(2) Agent authorized to write fire policies can bind insurer by waiver of warranties for 
insurer’s benefit. As respects waiver “10 write insurance” means to make insurance con- 
tracts, accept risks, and collect premiums. Agent empowered to receive proposals for 


fire insurance and premiums, countersign and _ issue penn, held general agent as re- 
spects waiver. Yorkshire Ins. Co. Limited v. Gazis. (Ala.) 





WtodRaceabee saws 95 
375(2)—Insurer under holdup policy cannot defend on other ground, its adjuster before suit 
admitted liability on one item but denying it on others as not within policy. Cohen v. 
London: Gappantes @ Accitent Co. Tied. CORSGR) ssiesaices ov cease cease ei edi swine oe, Ore 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Despite policy provisions, where agent inspected wheat and wrote policy, insurer 
was estopped from claiming that insured’s statement as to wheat was false. Northwestern 
be Re Rs errs ree rer ei ee eee 11 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1.), Necessity of knowledge of breach. 
377(1)—That insurer, exercising diligence might have discovered falsity of representations 
regarding risk did not relieve insured from consequences of misrepresentation. Colin 
Ot Bh: ees as PR, ER Rad. ise ow es ws a nnd tea ale ke oe eae easheaesece 931 
(2). What constitutes knowledge of notice in general. 
377(2)—Record of subsequent mortgage on insured property was not constructive notice to 
eee as respected waiver of policy provision. art v. Home Mut. Ins. Assn. of Iowa 
Ce xo ssn te Th ecanastatsd ok Oa dciae hs ewe DLA euler uence’ Wie nas i ee eae Ea ae a ae 1068 
$37 = . ca 


578. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 


378(1)—Matters relating to property or risk, defects in title, or additional insurance, if 
known to insurer, are waived as defense. That fire policy was written before additional 
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insurance, where known to insurer's agent, would not prevent waiver of provision against 
additional insurance. Yorkshire Ins. Co. Limited v. Gazis. (Ala.) 

378(1)—Knowledge by officer or agent of insurer of information affecting risk or breach of 
condition or false statements is imputable to insurer, though knowledge is not in fact com- 
municated to insurer.» Cornett bs Farmers’ Mut. Fire Ins. Ass’n. of Webster and Ad- 
joining Counties, Ft. "Dodge. (Ia.) 

378(1)—Insurance company is bound by knowledge of agent within scope of authority not- 
withstanding contract provision in application or policy. Hartford Fire Ins, 
Clark et al. (Miss.) 

378(1)—Knowledge of agent, after fire policy becomes effective, of insured’s breach, will not 
be imputed to insurer as basis of waiver. Agent’s knowledge, when countersigning and 
delivering fire policy, that insured handled explosives, in violation of policy conditions, 
constituted waiver, and precluded insurer from denying loss. Midkiff et al v. North 
Carolina Home Ins. Co. (N. C.) 

378(1)—Agents’ knowledge, after fire policy became effective, that insured handled explosives, 
in violation of conditions, was not waiver of conditions. Issuance of fire policy by 
agents with knowledge that hardware men of county generally handle explosives, held not 
wove of conditions against explosives. Midkiff et al. v. Dixie Fire Ins. Co. et al 

company is bound by knowledge of its agent as to applicant’s 

physical condition. Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C,) 

$78(1)—Insurer’s agent’s knowledge of mortgage on insured property cannot estop insurer 
from relying on clause concerning mortage where property was subsequently mortgaged 
to different party. Dresher v. London & Lancashire Ins. Co. (Wash.) 

(3). Nature of agency and authority of agent. 

378(3)—Rule imputing agent’s knowledge of information affecting risk or breach of condition 
or false statement to insurer held applicable to general and soliciting agent. Cornett v. 
Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge (Ia.).... 

378(3)—Ordinarily knowledge acquired by insurer’s soliciting agent in course of employment 
is imputed to insurer. Hartford Fire Ins. Co. v. Clark et al. (Miss.) , 

(4). Capacity in which knowledge is acquired. 

378(4)—Insurer’s receipt of premiums after knowledge of agent as to increased incumbrance, 
not shown to have been received within scope of authority was not waiver. Hart v. 
Home Mut. Ins. Assn. of Iowa 


121 
374 


99 


(Ta.) 068 
§ 379. ee ie. OF FALSE ANSWERS IN APPLICATION BY AGENT OR in. 


HIS DIRECTION. 
(1). In general. 

379(1)—Insurer held chargeable with knowledge of additional insurance disclosed to solicit- 
ing agent inserting false answer in application, and thereby waived provision avoiding 
policy for additional insurance. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster 
and Adjoining Counties, Ft. Dodge. (Ia.) 

379(1)—Insured is justified in relying on soliciting agent’s advice and assistance in preparing 
application. Bockes v. Union Mut. Casualty Co. (Ia.) 

379(1)—False settlements inserted by insurer’s agent without knowledge or consent of insured 
are not available to insurer, in absence of collusion. Metropolitan Life Ins. Co. v. 
Trunick’s Adm’r. (Ky.) 

379(1)—Automobile owner orally applying for theft insurance held not to have obtained by 
misrepresentation policy which erroneously stated cost and place of storage. Beene v. 
Southern Casualty Co. (La.) 

379(1)—Insurer cannot escape liability on ground of insured’s fraud and misrepresentation 
in description if insurer’s agents were responsible for misdescription. American Indem- 
nity Co. v. Baldwin Motor Co. (Tex.) 

379(1)—lInsured held charged with knowledge of burglary policy provisions, even if not read, 
and regardless of by whom answers supplied. Mistake of imsurer’s agent, assuming to 
answer questions in application for burglary policy, respecting future conduct of in- 

sured, did not alter policy. Norwich Union Indemnity Co. v. H. Kobacker & Sons Co. 
S. 


(U. 
Life and accident insurance. 

379(4)—Agent having knowledge of insured’s pregnancy when securing application but an- 
swering question in negative for insured, insurer was bound by agent’s knowledge. near 
American Ins. Co. v. Wiggins. (Ark.) 

379(4)—Policy cannot be avoided by false warranties where insurer’s agent inserted ie 
answers, and insured was fraudulently deceived as to contents of application. National 
Life & Accident Ins. Co. of Tennessee v. Sneed. (Ga.) ... 

379(4)—Insurer cannot complain that its medical examiner who knew of any previous treat- 
ment of insured, merely wrote down “none” though insured’s answer had added “except 
that you know.” Kuhns et al v. New York Life Ins. Co. (Pa.) 

379(4)—Insurer, having different rates for different occupations, cannot challenge classification 
gh by agent with full knowledge of insured’s occupation. Dolan v. Continental Casualty 

‘o. (Ore.) 

379(4)—Misrepresentation in application for policy prepared by agent, whose authority was 
not limited by application, held no defense to policy since agent was acting for insurer. 
Campbell v. Business Men’s Assur. Co. (U. S.) 

(6). Effect of limitations on powers of agent. 

379(6)—Insurer could avoid life policy oa misrepresentations in application which limited 
authority of agent and contained certificate of insured that statements therein were true, 
though agent knew of their falsity. Mutual Life Ins. Co. of New York v. Lambert 
et al. (U. S.) 

(7.) Agency for insurer or insured. 
379(7)—Agent willfully inserting false answer to material question in preparing application 
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held agent of insurer, not of applicant. National Life & Accident Ins. Co. of Tennessee v. 


need. (Ga.) 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. ,. , ; ; 
380—Insurance agent’s knowledge of facts omitted from application* for life policy is not 
principal’s knowledge when agent knew of and participates in actual fraud in prin- 
ciple. Adler v. New York Life Ins. Co. (U. S. 
$ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
& 384. WAIVER IN WRITING. 3 ’ : 
384—Local agent, empowered to attach forms for protection of mortgages, in —- to do 
so did not violate policy provisions. Greenwood Market v. Insurance Co. of North 
America (U. S.) 
§ 388. —— IMPLIED WAIVER IN GENERAL. 
(3). Acts and conduct of insurer or agents in general. , 
388(3)—Forfeiture of policies for failure of insured’s reports to enumerate specific and gen- 
eral-insurance held waived by reception thereof without objection. Atlantic Fruit Co. v. 
Hamilton Fire Ins. Co. of New York. (N. Y.) vant tei uv 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Policy cannot be forfeited for past-due premiums at insured’s death which reasonably 
weuld have been accepted in accordance with insurer’s custom. Carolina Life Ins. Co. 
Vi) RUINS, UD. ke sc cs 
(5). Guaranty and indemnity insurance. , 
388(5)—Statement to insured that his unwillingness to attend trial was violation of policy 
held not disclaimer of insurer’s duty to defend or notice of intention not to waive de- 
fense. Insurer, having undertaken to represent insured in actions covered by policy, 
is bound to continue representation until notice to contrary. Automobile insurer assert- 
ing breach of condition only after unfavorable termination of suits estopped to disclaim 
liability. Daly v. Employers Liability Assurance Corp. (Mass.) is 
388(5)—-Insurer against liability should notify assured promptly of intention to withdraw 
for assured’s failure to deliver over petition. Insurer which failed to have default 
judgment set aside, or inform assured of its withdrawal, could not avoid liability policy 
because of assured’s failure to immediately deliver over petition. Ornellas v. Moynihan. 


o. 
388(5)—Liability insurer, undertaking defense of action against insured, knowing of in- 
sured’s violition of policy condition subsequent, waives benefit of such condition. As 


requirement of prompt notice of accident was not estopped to deny liability on that 
ground. Commercial Casualty Ins. Co. v. Fruin Colnon Contracting Co. (U. S.) 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Insurer issuing policy on application containing evasive answers to questions con- 
cerning insured’s health could not have policy canceled after insured’s death. Fisher 
v. Missouri State Life Ins. Co. (Fla.) 
389(1)—Insurer, knowing of condition avoiding policy at its inception, waives condition by 
receiving premium and issuing policy. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of 
Webster and Adjoining Counties, Ft. Dodge (Ia.) 
389(1)—Warranty that automobile was usually kept at H. was waived by agent’s issuing pol- 
icy knowing car was in storage at S. Beene v. Southern Casualty Co. (La.) 
389(1)—Where agency, knowing of installation of plaining mill near lumber 
vertance issued fire policy containing clear space warrant 
avoid policy. Harper v. Firemans Fund Ins. Co. (Was 
(2). Conditions as to title. 
389(2)—Insurer could not avoid fire policy on ground of outstanding security title, in third 
party, where policy contained “loss Payable” clause in favor of such party. Fire- 
men’s Ins. Co. v. Brooks et al (U. S.) 
(4). Condition as to other insurance. 
389(4)—Insurer knowing of other insurance when issuing fire policy, and compromising loss, 
held shown to have believed policy was enforceable under waiver of provision against 
other insurance. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining 
Counties, Ft. Dodge. (Ia.) 
(5). Subsequent breaches in continuation of existing conditions. 
389(5)—Permitting insured to testify that, before issuance of policy, he told local agent 


105 


1 


109 


99 


that he kept no books held error. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 481 


(9). Life and accident insurance. 

389(9)—Provisions avoiding policy for insured’s ill health at delivery held waived, where 
insurer’s agent knew of insured’s bad health when contract was executed. National 
Life & Accident Ins. Co. of Tennessee v. Sneed. (Ga. abe 

389(9)—Right of insurance company to claim forfeiture of health policy for falsity of ans- 
wers concerning insured’s heatlh held waived, where company failed to make medical 
examination. Allegation of fraud in insurance company’s petition to cancel policy for 
fraudulent representations did not prevent application of statutory presumption of waiver 
from failure to give medical examination. Massachusetts Protective Ass’n. Inc. v. Fer- 
guson et ux. (La.) 


389(9)—Insurer, having voluntarily entered into contract with infant, presumably knew 
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that infant was not bound by warranties, and conmet escape liability on infant’s death. 
Keenan v. John Hancock Mutual Life Ins. Co. (R. I.) 


455 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLICY. 


390—Insurer waives or is estopped to assert violation of contract if it remains silent on 
being notified before loss of violation. Great American Ins. Co. v. Dover et al. (Ala.). 

390—Adjuster’s attitude that his company’s policy was void for prior insurance did not sa? 
itself imply that company treated policy as invalid. Cornett v. Farmers’ Mut. Fire Ins. 
Ass’n. of Webster and Adjoining Counties, Ft. Dodge. (Ia.) 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Testimony of statement of state agent of insurer that they would have to pay loss was 
improperly admitted. Globe & Rutgers Fire Ins. Co. v. Pappas et al (Ala.) 

391—Insurer’s recognition of insured’s right under nonforfeiture a was not waiver of 
default in payment of premium. Pilot Life Ins. Co. v. Ow (U. S.) 

§ 392. DeaTE. ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

(1). In general. 

392(1)—Insurer accepting premiums after becoming aware that insured had reached age 
limit waived right to avoid policy. Western Casualty Co. v. Aarons. (Colo.) 

392(1)—Demand for payment of assessments after default held waiver of forfeiture and ‘ace 
knowledgement of delinquent policy holder’s right to benefits. Farmers’ Mut. Co-op. 
Fire Co. v. Kilgore (Ga.) 

392(1)—Insurer, knowing of condition avoiding policy at its inception, waives condition by 
receiving premium and issuing policy. Cornett v. Farmers’ Mut. Fire Ins, Ass’n. of Web- 
ster and Adjoining Counties, Ft. (Dodge. (Ia.) 

392(1)—Acceptance of overdue premium without knowledge a Saat illness held no 
waiver of lapse. Brennan vy. Eastern Casualty Ins. Co. (M 

392(1)—Insurer accepting premium, after knowing from ene ‘hs passed age limit 
held estopped from asserting termination of policy by age limit. Leverett v. Continental 
Casualty Co. (Mich.) 

392(1)—Provision voiding policy because of misrepresentation regarding ‘title was waived, 
where insurer did not return or tender premium paid. Cox. v. Home Ins. Co. of New 
York. (Mo.) 

392(1)—Insurer retaining premium with knowledge insured was beyond inhibited age ex- 
pressed in accident policy waived forfeiture. Forfeiture incurred by insured is waived, 
if insurer, with knowledge of facts, accepts and retains premiums until after insured’s 
death. Smith v. Liberty Life Ins, Co. of Topeka, Kansas. (Nebr.) 

392(1)—Company’s right to ignore policy written by its agent on his own property without 
its approval is not lost by mere delay in returning premium; insurance company’s tender 
of rm on answering in action on fire policy held valid. Clifford v. Firemen’s Ins. 
0. a 

392(1)—Insurer ee forfeiture by are overdue premium and sending adjuster. 
Ins. Co. of New York v. Puckett. (Tex.) . 

392(1)—Retention of premium after demand for payment of. policy raises presumption that 


an irregularity as to issuance of policy was waived. McConnell v. Southern oa 
Life Ins. Co. (U. S.) 


(5). Premium considered earned. 
392(5)—Mutual insurance company did not waive right to suspend policy for nonpayment of 
assessments because of counterclaim to recover assessments apparently earned. 
v. — Mut. Fire & Lightning Ins. Assn. (Ia.) 
(10.) Retention and enforcement of note. 
392(10)—Insurer taking premium extension not held estopped to assert its right of authority 
= waive statutory provisions regarding payment of premiums. Lincoln Nat. Ins. Co. 
. Bastian (U. 
(11). Offer to return. 
392(11)—Where tornado policy is claimed to be void ab initio, there must be tender of premium 
aid within reasonable time after notice to work forfeiture. Provision voiding policy 
Coamens of misrepresentation regarding = was waived, where agarer did not return 
or tender premium paid. Cox v. Home Ins. Co. of New York. (Mo.) 
392(11)—Company’s right to ignore policy written by its agent on his own property without 
its approval is not lost by mere delay in returning premium; insurance company’s tender 
= premium on answering in action on fire policy held valid. Clifford v. Firemen’s Ins. 
‘o. (N. D.) 
392(11)—Where local agent having authority to do so agreed to attach loss payable clause 
for mortgagee but did not through inadvertance and there was no offer to return unearned 
premium, insurer was liable for loss. Greenwood Market v. Insurance Co. of North 
America (U. S. 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. ’ 
395—Ordinarily, insurer’s denial, before suit of liability of specified grounds, constitutes 
waiver and estoppel of other defenses. Martinek v. Firemen’s Ins. Co. (Mich.) 
§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(4). Furnishing blanks for proofs. 
396(4)—Insurer did not waive stipulation that policy should not cover illness occurring 
within 30 days from date of furnishing forms for proofs. Massie v. Washington Fidelity 
Nat. Ins. Co. (Miss.) .. 
(6). Requiring additional proofs. 
396(6)—Insurer, though adjuster reauired additional proof of loss, held not estopped to in 
voke condition voidine policy of goods insured were moved without insurer’s consent. 
- Henslin et ox. v. United States Tire Ins. Co. (Wash.) 
§ 397. PARTICIPATING IN ADJUSTMENT. OF LOSS. 
397—Insurer knowing of other insurance when issuing fire policy, and compromising loss, 
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held shown to have believed policy was enforceable under waiver of provision against 
other insurance. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining 
Counties, Ft. Dodge. (Ia.) 4 ae a Ak Sh nln. 6 ha st a are dh -didede Sonia aoa re tenia ates aida anions 
397—Insurer waived forfeiture by retaining overdue premium and sending adjuster. Home 

Ins. Co. of New York vy. Puckett. (Tex.) 
397—-Insurer negotiating for settlement of loss with knowledge of acts ‘working forfeiture 

recognizes validity and will be bound if insured is injured. Henslin et ux. v. United 

SECS. LO OE ON, RED nN oon Bee ES ner a en an aad al stg ta ek ne CeinMaae Hk ie ot 
§ 400. PROVISIONS OF POLICY ‘AGAINST FORFEITURE. 


400—Company, by resisting payment of full amount of policy, because insured misrepresented 


axe. 4 not violate incontestability clause; “Contest”. Murphy v. Travelers’ Ins. Co. 


400—Contest by insurer, begun after expiration of contestable period, is too late though insured 
died within time for contest. Insurer’s notice of rejection without more is not be 
ginning of ‘‘contest”’ — meaning of incontestable clause. Killian et al v. Metropolitan 
Re Be a I BS rs ak rot Re pr ge arena 5 te gk Re BOIS eek apr ad ae tas heath at 

400—-Rider that death ze AS of flight in aircraft, except as fare-paying passenger, is not 
risk covered by policy, held not inconsistent with incontestable clause; ‘‘contest.” 
Metropolitan Life Ins. Co. v. Beha, State Superintendent of Insurance. (N. Y.) ‘ 

400—Contest of policy incontestable after two years must be started within two years from 
issuance, even though insured dies within that period. Insurer held entitled to contest 
policy after contestability period expired, where insured died within such period and no 
pdministrater was appointed until after period expired. Jensen v. Metropolitan Life 
ns. Co 


400—Incontestable clause held inapplicable, where insured died within year after policy’s 
issuance. tna Life Ins. Co. v. ‘Kennedy. 


XII. Risks and Causes of Loss. 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. ——- SITUATION OF PROPERTY INSURED. 

419—Generally, location of property insured is essential element in description. Epstein v. 
Northwestern Nat. Ins. Co. (Mass.) ...........00. 0.0 ceuseeee 

419—Location of goods insured held material feature of policy, insuring goods against ‘fire 
while in transit on truck. Policy, insuring goods against fire in transit while in ‘“‘custody 
and control” of assured, protected assured while goods were within his legal — 
and control. Koury v. Providence- Washington Ins. Co. (R 

§ 421. FIRE. 

421—To sustain recovery, under policy, where fire is employed as agent, damages must have 
resulted from hostile, as distinguished from friendly, fire. If smoke and soot are pro- 
duced from fire out of place, fact that it originated in fire in place fitted for it is no de- 
fense. Hartford Fire Ins. Co. v. Armstrong. (Ala.) .. . 

421—Damage from soot, smoke, and volatilized oil, escaping from furnace was not recover- 
able under policy covering direct loss or damage by fire, Coryell v. Old Colony Ins. Co. 
et al (Nebr.) 

§ 425. "THEFT. 

425—Automobile theft wee held not to cover theft by conditional vendee. Fiske v. 
Niagara Fire Ins. Go. of Dew: Volley COM oe cocker ngs ae wees segs ow ania 6's 

425—Insurer under theft policy, recovering stolen automobile in damaged condition could re- 
tain possession for reasonable time. Provisions in automobile theft policy did not authorize 
insurer to hold recovered stolen car to force settlement with insured on insurer’s terms. 
Pednevivania: Bite: ea: aS BG, OO) Sk Sos ove ec cnhe ego end tance dee aehes 

425—Burglary policy held straight residence policy, regardless of rider containing clause ‘‘on 
the highway.”’ Dimmit v. Hartford Accident & Indemnity Co. (Kans.)............... 

425—-Automobile was “‘stolen,” within insurance policy, when appropriated ‘by ‘stranger to 
tae garage owner’s son was demonstrating it for sale. Beene v. Southern Casualty 
0. SEE BN Toe ene eS ran Oey ee ae ee | ee he Pr ee ee pe ah eae) ee we 

425—Effects of guests in hotel safe, are held as “collateral for indebtedness to assured” 
— proprietor’s =_— policy. Cohen v. London Guarantee & Accident Co. Ltd. 
CS ce AS eale webs oA ORs Hoes ents eae Oaalas Libele te cee lie stat cen eeatan 

(Cc) GU ARANTY “AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—Insurer against liability from ‘‘use’’ of automobile held liable where accident was 
caused by wagon which became detached from truck. Quality one Co. v. Ft. Dearborn 
Casualty Underwriters (Mo.) 
435—Act of driver’s helper without authority ‘and contrary to rules was not ‘binding on S 
ployer within liability policy. Gerka v. Fidelity & Casualty Co. of New York. (N. Y.) 
435—Condition suspending liability insurance on bus used for rental or livery purposes held 
not to prohibit single use by borrower in emergency. O’Donnell v. New Amsterdam 
RUE RON SME a. ors Gh cn Caton, eats’ crete w Pae bosig Se iavat PA, are re hea a ee oat 
435—Wife for whom insured purchased car held as matter of law to have his consent to use 
thereof as regards recovery against liability insurance company. Failure of insured’s wife 
driving automobile to procure driver’s license, as required by city ordinance, held not to 
defeat recovery by injured person against liability insurer. Maryland Casualty Co. v. 
PR WE | Gras ava aw kene< c5 a cams attherin xaos ek <0 da teien a hake ne teak eee ean eee Seance 
435—Where employee selling lots, to whom automobile was bailed by insured, permitted third 


party to use it while intoxicated, damages from operation thereof were not recoverable 
under liability policy. Trotter v. Union Indemnity Co. (Wash. 
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§ 437. WRONGFUL ACTS OF INSURED. 
437—Policy not covering liability while automobile was operated by person under age limit 
fixed by law covered accident occurring when boy between 16 and 18 sm old was driv- 
ing in city having ordinance prohibiting persons under 33 from driving; “by law.” 
United States Fidelity & Guaranty Co. v. Guenther. (U. 


(D) LIFE INSURANCE. 


§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Beneficiary unlawfully killing insured forfeits right to recover under policy, but right to 
sue arises in favor of insured’s estate. Inter-Southern Life Ins. Co. v. Butts. (Ark.)... 

448—Administrator of estate of insured murdered by pages is entitled to insurance money 
as against heir. Cooper v. Krisch et al. (Ark.) 

(E) ACCIDENT AND HEALTH INSURANCE. 


§ 450. DILIGENCE REQUIRED OF INSURED. 

450—Negligence of insured in drinking ‘bootleg’? whiskey was no defense in action on accident 
olicy for his death resulting from consumption of wood alcohol contained in beverage. 
That insured’s negligence caused or contributed to injury is no defense to accident policy. 
Zurich General Accident & Liability Ins. Co. Ltd. v. Flickinger. (U. S. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—Policy covering injuries to insured struck or run over by vehicle po by steam, 
gasoline, etc., protected insured if struck by automobile, Nut flying o automobile is not 
“automobile” or substantial portion thereof, under policy covering “war to insured 
struck by automobile. Harley v. Life & Casualty Ins. Co. of Tennessee. (Ga. 

451(1)—Accidental death resulting from gunshot wounds held not excepted from accident pol- 
icy by provision that no indemnity would be paid for gunshot wounds. Kentucky Central 
Life & Accident Ins. Co. v. Harper (Ky.) 

451(1)—Under accident policy covering injuries by being “struck by moving automobile,” 
sured struck by plank thrown by wheel of automobile cout not recover. Gant v. Provi- 
dent Life & Accident Ins. Co. of Chattanooga, Tenn. a7 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER’ CONVEYANCES. 

452—Policy protecting against disability by wrecking of car in which insured is traveling as 
fare-paying passenger requires relationship of carrier and passenger. Postal clerk on duty in 
mail car held within policy protecting against ——t, by disablement of car in which 
insured is traveling as fare-paying passenger; relationship between stal clerk and rail- 
a held to be that of carrier and passenger. Continental Life Ins. Co. v. Newman. 


452—Postal clerk on duty in mail ‘ear held not ‘“fare- -payine passenger” in Cnet car” 
within accident insurance policy. Continental Life Ins. Co. v. Newman. (Ala.) 

452—Policy covering injuries sustained while passenger on common carrier’s conveyance ‘did 
not include injuries ansured enn when falling into elevator shaft in hotel. Ogburn 
v. Travelers’ Ins. Co. 

452—“Travel and pedestrian licy” insuring against death or disability sustained by being 
struck by vehicle estan Bo by electricity covered death of motorcyclist struck by electric 
train. Zimmerman v. Continental Life Ins. Co. . 

452—Death from fire resulting from ignition of gasoline without explosion held as matter of 
law not to result from “‘wrecking or disablement” of car within accident policy. Conti- 
nental Life Ins. Co. v. Malott. (Ind.) 

452—Where mule, on which insured was riding and which was hitched to wagon, stumbled, 
precipitating insured to ground, injury was not covered by policy providing indemnity 
for wrecking of horse-drawn vehicle in or on which insured is riding or driving. Hart 
v. North American Accident Ins. Co. (Miss.) .. 

452—“‘Any such vehicle or car” within travel and pedestrian policy. held not to embrace all 
vehicles described in clause relating to pedestrians. Motorcycle held not “motor-driven 
car “within travel and pedestrian policy oumerinns recovery for injuries. Anderson 
v. Life & Casualty Ins. Co. of Tennessee. . 


§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Insurer held not exempt from liability under accident policy for hernia produced by 
violent, external, and accidental means after policy was issued. Norwood v. Washington 
Fidelity Nat. Ins. Co. (Tex.) 

$ 455. XTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Death of insured by wound from bullet intended by re, for another person held ac- 
cidental within accident policy. Kentucky Central Life & Accident Ins. Co. v. Harper 


y.) 

455— Death ‘from heart dilation, following over-exertion in cranking automobile, held result 
of “mechanical, external, violent, and accidental, means” within policy. Banker’s 
Health & Accident Co. of America v. Shadden. (Tex.) 

455—Death by asphyxiation, due to defective condition of machine used in administering an- 
esthetic, is death by “accidental means.”” Yates vy. International Travelers’ Ass’n. 


455—Death of insured from drinking supposed intoxicating beverage which, without his 
knowledge contained wood alcohol, held to result through “accidental means.” Injury re- 
sults through “‘accidental means” if something unusual, unforeseen or unexpected occurs 
oa = which precedes injury. Zurich General Accident & Liability Co. Ltd. v. Flick- 


jw. & 
§ 465_VIOL ATION OF ‘THE LAW. 
462—-Insurer was not liable, under accident policy “not covering loss caused * * * by violation 


of law,”’ for injury to assured while driving automobile at unlawful speed. Witt v. Spot 
Cash Ins. Co. (Kans.) 


462—Death of insured from drinking “bootleg” whiskey at invitation of his host held not to 
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result from, insured’s violation of law so as to prevent recovery on accident policy. 

That insured’s death resulted from violation of law was no defense to insurer under 

ot Sere: Zurich General Accident & Liability Ins. Co. Ltd. v. Flickinger. (U. S.) 

466. XIMATE CAUSE OF INJURY OR DEATH. 

Sg When two causes join in causing injury, one of which is insured against insured is 
covered by policy. Zimmerman v. Continental Life Ins. Co. (Cal.) 

466—Causes referred to in accident policy covering death resulting independently of all other 
causes from injury sustained through external, violent, and = means, were 
proximate causes. Kokomo Life & Acc. Ins. Co. v. Wolford. (Ind. ) 

466—‘‘Caused” in clause that insurance should not cover accident caused directly or indirectly, 
wholly or partly by bacterial infections meant resulting directly and independently of all 
other causes in death. Aitna Life Ins. Co. v. Allen et al (U. S.) 

$ 467. ieee AS TO TIME OF DEATH OR DISABILITY ‘CAUSED BY 

467—Insured’s performance of usual duties for several weeks after injury precluded re- 
covery of benefit payable for death from injuries disabling him from date of accident. 
Walters v. Mutual Benefit Health & Accident Ass’n. (Ia.) 

467—Insurer’s liability for accidental death held limited to death occurring within 90 days, 
under policy requiring that disabilities result within that time, and listing death as dis- 
ability. Barnett v. Travelers Ins. Co. (U 

467—Disability from typhoid fever occurring over two weeks after infection with ‘germs 
held not within policy senciting disability from date of accident. Lewis v. Preferred 
Ace. Ins. Co. of New York. (Wash.) 

467—Injuries held to have occurred “immediately” within accident policy, where insured, ‘in- 


jured on December 27, had to quit work January 11. Carmichael v. Benefit Assn. of Ry. 
Enmtployees. (Wash.) 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE 

' 473. VALUE pa ea MATTER. 
474. IN GENERAL. 

hac aes in case of partial loss of cargo under valued policy, recovers proportion of 
= that t agreed value bears to sound value. Gulf Refining Co. v. Atlantic Mut. Ins. 

0. ¢ 

$ 475. VALUED POLICIES. 

475—In adjusting general average loss on cargo insurance under valued a insured is co- 
insurer to extent that sound is of cargo exceeds agreed value. ulf Refining Co. v. 
Atlantic Mut. Ins. Co. (U. S.) 

§ 477. GENERAL AVERAGE CONTRIBUTION. 

477—“‘General average adjustment” is binding on underwriters in case of common, as well 
as separate ownership of ship and cargo. Rule that general average sacrifice or ex- 
pense by one interest can be recovered in full from underwriters thereon as partial 
loss, permitting them to collect from other interests by subrogation, does not apply to in- 
terests commonly owned. Gulf Refining Co. v. Universal Ins. Co. (U. S.) 

§ 491. ADVANCES AND INTEREST EXCHANGE AND COMMISSIONS THEREON. 

491—Underwriters solely benefited by general average should pay charges incident to collec- 
tion of commission ”, common owners of vessel and cargo. Gulf Refining Co. v. Uni- 
versal Ins. Co. (U. S.) Bsa 

(B) INSURANCE OF PROPERTY ‘AND ‘TITLES. 

§ 493. TOTAL LOSS. 

493—That insured, pursuant to unconditional ordinance and directions of building superin- 
tendent, tore down building damaged by fire, does not entitle him to recover as for total 
loss from insurer. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 

493—Owners held not estopped to claim total fire loss by use of ruins in reconstruction of 
a under safety ordinance. St. Paul Fire & Marine Ins. Co. v. Eldracher et al. 
(U. 

§ 494. PARTIAL LOSS IN GENERAL. 

494—-Arbitrators, in fixing partial loss under fire policy, must determine amount thereof 
y ——— to agreed value fixed in policy. Cleveland et al v. Home Ins Co. of New 
fork. (S. =) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—When proofs of loss were based on two fires, value would not be based on damaged 
condition after first fire. Rule that value as respects recovery on fire policy is price 
that would be agreed upon between willing parties refers to ee sale and hypo- 
thetical purchasers. Bartindale v. AZtna Ins. Co. et al. (N. ‘ 

§ 500. - VALUED POLICIES. 

500—Statute relating to liability under fire policy held applicable to amount of recovery, 
ost to representation respecting issuance of policy. Kronenberg v. American Ins. Co. 
(Ky. 

500—Insured’s failure to introduce proof of value did not preclude recovery of fire policy, 
regardless of extent of insurable interest. Hartford Fire Ins. Co. v. Clark et al (Miss.) 

500—Valued policy statute does not apply to tornado insurance. Cox v. Home Ins. Co. of 
New York. (Mo.) ae 

500—Valuation in ‘“‘valued policy” is conclusive on parties. Fire policy fixing amount at 
which motor truck was insured or valued are held “valued policy”. Amount recoverable 
for total loss under valued fire policy is amount of policy, regardless of depreciation 


or other elements entering into market value. Lee v. Hamilton Fire Ins. Co. (N. Y.)..1111 
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$ 502. AMOUNT OF DAMAGE TO PROPERTY. 

$02—Valued fire policy provisions that company should be liable only for cost of repairs, 
and that policy should be reduced by amount thereof, referred to loss or damage less 
than total loss. Lee v. Hamilton Fire Ins. Co. (N 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Provision that policy should apply only burden to prove other insurance, had been so 
exhausted as condition precedent. Settlement. Settlement under primary policy of claims 
equalling amount of policy permits recovery on secondary policy made applicable only 

ere primary insurance is exhausted in payment of claims. Handleman v. United 

States Fidelity & Guaranty Co. (Idaho.) f 

504—Rights of mortgagee under policy were not affected by another policy taken out by in- 
tw oe her knowledge or consent. Clarkson v. Importers’ & Exporters’ Ins. 
‘o. (Mo.) . 

$04—Clause limiting fire insurer’s liability to portion of loss that amount insured bears to 
whole insurance held inapplicable to greenhouse erected and insured by insured’s tenant. 
Nolan vy. Firemen’s Ins. Co. of Newark. (N. J.) 

504—Insurer is not liable for Sa amount than stipulated in fire policy limiting liability 
proportion of loss which face of policy bears to whole insurance. Fire loss shoul 
prorated between two companies where owner and mortgagee insure same premise in 
separate companies. Fire loss held proratable between fire oe in different companies 
taken out respectively by owner and by assignee of mechanics lien. Automobile Ins. 
Co. v. Teague et al. (‘Fex.) 

504—Insurer held not iiatie a: policy providing that insurer was liable only for excess 
value beyond other insurance, where other insurance under policy containing similar 
provisions exceeded loss. Gutner v. Switzerland General Ins. Co. (U. 

$04—In damage to machinery ose, clause prorating insurer’s liability if there is 
similar insurance,” held applicable only to other policies having same specific coverage. 
Under policy covering damage to machinery caused by breakdown, insurer held not en- 
titled to prorate, with general fire policies on building, damage ta machinery by fire in- 


cident to breakdown. Kanawha Inv. Co. v. Hartford Steam Boiler Inspection & Ins. 
Co. (W. Va.) 


$ 507. LOSS OF RENT AND PROFITS. 

507—Insured could recover for loss of net rentals only from date of fire to time when build- 
ing could reasonably have been restored. First Inv. Co. v. Vulcan Underwriters of 
the North British & Mercantile Ins. Co. (Ore.) 

$07—Liability under policy covering rent loss held limited to period necessary ‘to restore 
building to former condition though insured was prevented by City ordinances from _re- 
pairing. First Inv. ‘Co. v. Vulcan Underwriters of North British & Mercantile Ins. 
Co. (Ore.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 511. LOSS OF DEBT INSURED. 

511—Policy insuring against loss due to debtors’ insolvency entitled insurer to deduct expenses 
of collecting invoices assigned to it by assured; “net amounts realized.’”” Wishner v. 
United States Fidelity & Guaranty Co. (Wisc.) ; 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Policy indemnifying against loss arising out of legal liability, with provision for notify- 
ing insurer of injury, constitutes policy of ny against liability. Malley v. Amer- 
ican Indemnity Corp. (Pa.) 

§ 514. DAMAGES INCURRED OR PAID. 

514—Liability insurer’s refusal on settlement under bona fide relief that action may be de 
feated or verdict kept within policy limit is not bad faith. City of Wakefield v. Globe 
Indemnity Co. (Mich.) .. 

514—Policy, forbidding action except for loss actually sustained and paid in satisfaction of 
judgment, held liability contract. Jedlicka v. Missouri Mut. Casualty Co. (Mo.) j 

514—-Policy indemnifying against liability for injuries held liability contract not limited by 
clause limiting liability to loss actually paid by assured in satisfaction of judgment. 
Kurre v. American Indemnity Co. of Galveston. Tex. (Mo.) 

$14—Contract insuring against loss by reason of liability for damage rendered insurer liable 
for amount of unpaid judgment against assured. Ornel llas v. Moynihan. (Mo.) ; 

514—Purchaser of judgments against insured held entitled to interest on amount of judg- 
— pot on amount of purchase under policy. Roth v. General Casualty & Surety 
m « ; 

$14—-Insured under indemnity contract after judgment against him could petition for declar- 
atory judgment avainst insurer without first having paid judgment; ‘“‘loss.’’ No liability at- 
taches under policy reouir'ng actual payment of money bv insured unless agemecy loss 
has been actually sustaine’. Malley v. American Indemnity Corporation. (Pa.) 

514—Automobile indemnity insurer defending suit against insured must exercise ordinary care 
e conmaerins offer of settlement. G. A. Stowers Furniture Co. v. American Indemnity 
o. (Tex 

514—Insured held justified in satisfying personal injury judgment and suing indemnity for 
amount of policy, in view of insurer’s conduct of litigation relative to appeal. Commer- 
cial Casualty Ins. Co. v. Fruin Colnon Contracting Co. 

§ 514%. DEFENSE OF ACTIONS. 

514%.—Clause of liability policy requiring assured to render insurer reasonable assistance 
was not affected by statutes under which suit could not be brought. Clause of liability 
policy requiring assured to render insurer assistance applied to automobile me as 
assured. Metropolitan Casualty Ins. Co. of New York v. Blue. (Ala.) 

51414---Wife’s purchase of judgments for damages against insured husband held legal, ‘and not 
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violation of casualty policy prohibiting insured from settling claims. 


Roth v. Gen- 
eral Casualty & Surety Co. (N. 


Ft Ree ee ote heer ORT Sigg pee Le Ween an cL pee 588 
514%4—Casualty company held required to defend suit against insured or be liable for in- 
sured’s expenses in making defense, though suit was groundless. Bloom Rosenblum 
OO ai RARER pa ie ae 
51414—Automobile insurer held liable for defense of action notwithstanding some of negligent 
acts alleged were not within protection of policy, United States Fidelity & Guaranty Co. 
FT « Ene wh -cip iu ctarcle cok eS nie Ok KOT OOT Ue een ee mine 119 
(D) LIFE INSURANCE, 
§ 515. AMOUNT PAYABLE ON DEATH. 
515—“Constitutional disease,’’ within insurance policy, is ‘“‘disease’’ prevading general vital 
— having some degree of permanency. Pilgrim Health & Life Ins. Co. v. Gomley. ~ 
(Ga.) Se ATs Sok i aT lis Roig ee DA nian td Wie webs Alia Se atk, ode ere hate eA Le ota MD i, 6 
(E) ACC IDENT AND HEALTH INSURANCE. 
§ 524. TOTAL DISABILITY. 
524—Test of “‘total disability” is whether insured can do sufficient work so that he may en- 
gage in some occupation for remuneration or profit. Fagerlie v. New York Life Ins. 
Sab 5 PC AoE ee ies bee hens Poe 696 
524—Insured, who resumed work 4 months after accident and suffered no decrease in earn- 
ings, could not recover for 26 weeks’ total disability. Mid-Continent Life Ins. Co. v. 
oe RE i: 2, OR Se Pe Bi ae NES, | Pe Sn Se Fae ees eae 373 


524—Insured, never wholly incapacitated from business by sickness, held not entitled to 
indemnity under policy providing for partial indemnity for partial — after initial 
total disability of 2 weeks. Continental Casualty Co., v. Cooper. (Tex.) 974 

524—Within disability clauses of insurance policies one is ‘“‘totally disabled” when he can- 
not within the range of his normal capabilities earn wages or profit in some occupation. 


Storwick v. Reliance Life Ins. Co. CWasli) ..... 20.06 ec ees ees 85 
§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE ‘OF PHYSICIAN. 
525-——Insured, taking walks and rides while at sanitarium, held not entitled to sick benefits, 
payable if ae, confined within the house.” State ex rel. RRC: 
Conusity-Ca..'¥; Gon cF:i:. Pemee. CIO 6 SFist eed eins sacs’ s BERG SS Pw Pes . 168 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Policy insuring against accidental death, subject to limitations, ‘“‘herein contained” 
held to limit recovery for death from gunshot wound not specifically covered to amount 
ayable for death from injuries caused by any accident not otherwise covered thereby. 
ansford v. National Protective Ins. Ass’n. (Mo.) ............2. cscs eenee 556 


§27—Person having foot on step of street car intending to take passage held to be ‘ ‘riding as 
passenger” within policy. Boyd v. Royal Indemnity Co. (Ohio.) . 562 

527—Insured, suffering loss of sight without removal of eyeball, held not entitled to indemni- 
fication under certificate requiring removal. Sextet Local Mutual Aid Ass’n. v. 
Smiter ORE end ass oly Sictg la ara aba eceee’ abate: wae woe al OGCMN scare Siac ata ote ocee gate tom sidan Sip 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Mutual Aid certificate of insurance held not to entitle member to payment as for total 


and permanent disability on being totally disabled for 90 days. Home Ben. Ass’n. 
Ws RVR TN ionic, oho ca gto oe cha 


BV dain abe saa.cgecia aoe chieaesa. Sot haibt es. ord Ge Re OS Ho WIGS DLE gana e a RAGE ce gs pikic <a 
$ 529. DEATH FROM ACCIDENT. 
529—Death of insured by bandits after he opened fire on them while they were escaping 
after robbery held not effected through “accidental means.’’ Injury intentionally inflicted 
by another is “‘accidental injury” if not naturally foreseeable by insured. Death resulting 
from voluntarily doing thing from which reasonable man foresees or should foresee that 
death or injury may result is not “‘accident.”” Mutual Life Ins. Co. v. Distetti. (Tenn.) 458 
529—Death due to rupture of blood vessels caused by cranking automobile held from ‘“‘acci- 
dental cause,” giving double indemnity. That disease was contributing cause of death 
from rupture of blood vessels would not defeat recovery under policy against death from 
“accidental cause.”” Home Ben. Ass’n. of Paris, Tex., v. Smith. (Tex.) 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
$30—Condition excluding ‘‘aeronautic operations” does not preclude recovery of double in- 
ons) for death of casual passenger in airplane. Gits v. New York Life Ins. Co. 
CU, " 


CHLOE MALS sb RARE SO NAS 2 Aen daa E Bad He CATT A ERS OREN LASS Oh 4 oak POA EC ES 234 
§ 531%. 


53114.—Purpose of accident policy provision requiring notice of other insutance is to enable 
insurer to determine whether to cancel policy after expiration of premium period, and 
giving notice fees not reduce insurer’s liability. Accident policy held to require “reasonable 
notice” in writing to insurer of other insurance, which would be any time during 
period after acceptance of application for other insurance. Satterfield v. Inter-Ocean 
OUR a I ee ener cS ale Ne ay oat 5 cu the gable Gis dita Dias 967 
XIV. Notice and Proof of Loss. 
§ 535. NECESSITY OF NOTICE. 
535—Automobile liability insurer held not liable under policy unless assured gives written 
notice of accident. Peeler v. United States Casualty Co. (N. C.) $91 
—Condition in insurance policy that insured gave insurer notice of litigation in which its 


liability may he affected held reasonable. Miller v. Metropolitan Casualty Ins. Co. of 
New York. (R, I.) 


Maken tee os aa ed Rete j 808 
§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 
539(1)—Insured must exercise ordinary care in acquiring knowledge of claim or proceeding 


in order to ar. notity insurer as required by policy. Berg v. Associated ann 
Reciprocal et (Idaho.) 


361 





535- 








Topical Index 


539(1)—Requirement of automobile policy for giving of immediate notice of accident, being 
contrary to statute, was inoperative. Witt v. Wonser. (Wis.) 
539(1)—Insured held to have notice of accident to employee sufficient to prompt investigation 
and report to indemnity insurer. Provision of indemnity policy requiring prompt notice 
of accident is reasonable and substantial. Commercial Casualty Ins. Co. v. Fruin Colnon 
Contracting Co. (U. S.) 
(3.). “Immediate” notice. 
ee) requiring immediate notice of loss was sufficiently complied with by in- 
sured by personally communicating information to agent thereupon sent written notice 
to company. Federal Land Bank of Spokane v. Rocky Mountain Fire Ins. Co. (Mont.) 
539(3)—Written notice to liability insurer on March 3 of automobile collision on February 
18 was not “immediate.”” Gullo v. Commercial Casualty Co. (N. 
539(3)—Where policy required immediate notice of accident, unexplained delay of 22 days 
was bar to recovery. Rushing v. Commercial Casualty Ins. Co. (N. Y.) 
(5). Effect of failure or delay. 
539(5)—Plaintiff could not recover on fire policy, where statement in writing was not rendered 
torthwith and notice in writing was not given. Bloom v. New Brunswick Fire Ins. 
Co. _(Mass.) 
539(5)—Jury’s finding of damage ‘to building not included in proof of loss cannot be sus- 
tained. Great American Ins. Co. v. D. W. Ray & Son. (Tex.) 
(6). Excuses for failure or delay. 
539(6)—Failure of corporation to forward process as required by contract cannot be excused 
because service was made on county auditor pursuant to statute. Berg v. Associated 
Employers Reciprocal et al (Idaho) 
539(6)—W here insured was prevented from giving required notice by wrongful acts of in- 


surer’s agents, insurer could not defeat recovery on ground required notice was not given. 
Witt v. Wonser. 


( Wis.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Giving of notice of accident and an jury held sufficient compliance with provision of pol- 
icy requiring notice of inj wz e v. Southern Surety Co. (S. D.) 

$ 542. want oe a Pe oors OF LOSS OF OR DAMAGE TO PROPERTY. 

1). n genera 

542(1)—Affidavits held compliance with proof of loss requirement. Cohen v. London Guaran- 
tee & Accident Ins. Co. Ltd. (Mich. ) 

542(1)—Rider, insuring automobile against theft ‘not connected with fire or accident policy, 
stipulation requiring particular proof of loss did not require such proof, Deutsch v. 
Exchange Operators, Inc. et al (Pa.) 

542(1)—Sworn proof of loss under accident policy held, sufficient compliance with require- 
ment for written proof covering occurrence, character, and extent of loss. Wallin v. 
Massachusetts Bonding & Ins. Co. (Wash.) 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Statement that insured ae on door of car while delivering mail was compliance with 
requirement of accident = sy for statement “covering the occurrence” of loss. a: v. 
Southern Surety Co. 


(S. 
§ 544. PRODUCTION OF OCUMENTARY EVIDENCE. 
544—Recovery will be denied in case of insured’s failure to comply with request to produce 
books or make reasonable effort to do so. Insured’s compliance with requirement of policy 
for production of books on demand must be determined by reasonableness. Insurer can- 
not escape liability because of insured’s failure to comply with unfair request to deliver 
books. Insured permitting insurer free access to books reasonably complied as matter of 
law with requirement of policy for production of books. Butler Candy 'C Co. v. Springfield 
Fire & Marine Ins. Co. et al (Pa.) : ee ena f 
$ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 
547—-Attending physician’s certificate, furnished as part of proof of claim, held admissible 
against beneficiary as prima facie an admission by her. Furnishing of attending physi- 
cian’s certificate as to cause of death as part of proof under policy held not involuntary. 
Reception of attending physician’s certificate against beneficiary furnishing it as part of 
proof of claim under policy did not violate statute as to privileged communications. Ru- 
dolph v. John Hancock Mut. Life Ims. Co. (N. 
547—Beneficiary repudiating insurer’s claim that insured had tuberculosis when policy ‘was 
issued held not bound by statement of attending physician filed with claim. Sole issue 
being whether insured had tuberculosis, instruction authorizing jury to consider attending 
physician’s written ae held favorable to insurer. Turner v. National Life & Acci- 
dent Ins. Co. (Ten 
§ 550. EFFECT OF STATEMENTS ‘AND PROOFS IN GENERAL. 
550—Insured’s accident indemnity claim could not be defeated, on ground that several re- 
ports were made on illness forms, ho insurer was not prejudiced. Carmichael v. 
Benefit Assn. of Ry. Employees. (Wash. .) 1101 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. IN GENERAL. 
555—Condition in policy requiring sworn proof of loss was not waived, where insurer did 
nothing recognizing liability without complet) with such condition. Grangers’ Mut. 
Fire Ins. Co. of Frederick, Md. v. Bleive. (Md. 
$ 556. POWERS OF OFFICERS AND AGENTS. 
(2). Powers of adjusters. 
556(2)—Insurance adjuster visiting scene of fire loss could waive proofs of loss. Firemen’s 
Ins. Co. v. Brooks et al. (U. S.) 
§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Liability insurer, by proceeding with defense after knowledge of breach of policy 
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condition requiring prompt notice of accident, waived breach. Liability insurer’s under- 
taking, to continue defense after waiving failure to receive prompt notice of accident held 
no consideration for stipulation that insurer would not thereby waive any policy provis- 
ions. 269 Canal Street Corporation v. Zurich General Accident & Liability Co. Ltd. 
(A, XD 
i). "Failure to furnish blanks. 
558(4)—Fire insurer’s failure to answer insured’s letters notifying it of loss and peguestins 
blanks if addtional proof was desired waived proofs of loss, Fireman’s Fund Ins. 
v. Hardin (Ga.) 
558(4)—Insurer, failing to supply forms within time specified in policy cannot object to suffic- 
iency of proofs because not submitted on its forms. Wallin v. Massachusetts Bonding & 
Ins. Co. (Wash. 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurance company denying liability on other grounds waives failure to furnish proofs 
of loss. Failure of ieaueat to furnish proofs of loss held waived by insurer by state- 
ments that no report of policy had been received, no premiums paid, and that policy 
was signed by agent. Altermatt v. Rocky Mountain Fire Ins. Co. (Mont.) .. 
559(1)—Insurer, denying liability on receiving notice of one waived defects in furnishing 
proof of loss. Neubert v. Evanglical Mut. Ins. Co. (S. D.) 
$ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—lItemized statement of loss furnished by insured to insurer’s agent, to which no object- 
ion made, was deemed sufficient proof of loss. Globe & Rutgers Fire Ins. Co. v. Pappas 
et al. (Ala.) ea 
560(1)—Defects in proof of loss held waived by insurance company by agent’s retention “of 
statement furnished without advising insured of defects. Defects in proofs are waived 
by insurer by failure to make objection within reasonable time. Insured’s agreement 
that investigation of fire should not waive conditions of policy did not prevent agent’s re- 
tention of proofs from operating as waiver of defects therein. Federal Land Bank of 
Spokane v. Rocky Mountain Fire Ins. Co. (Mont.) 
560(1)—Statement of insurer’s counsel that none of provisions of sac was waived did not 
prevent waiver due to delay in asserting insured’s failure to furnish proofs. Altermatt 
v. Rocky Mountain Fire Ins. Co. (Mont.) 
560(1)—Objection to sufficiency of proof of loss in suit on accident faparence policy may 
not be made for first time at trial. Eide v. Southern Surety Co. (S. 
(2). Necessity of specific objection. 
560(2)—Insurer, making no specific objections to proof of loss tendered, cannot thereafter 
object to its sufficiencv. Fagerlie v. New York Life Ins. Co. (Ore.) 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurer participating in negotiations for settlement of loss waived requirement that sworn 
written statement of loss be furnished “forthwith.” Epstein v. Northwestern Nat. Ins. 
Co. (Mass.) ... 
561—Where insurer, in response to insured’s notice, sent treasurer to adjust loss, and treas- 
urer left order to repair damage and send bill, insurer waived defects in giving notice 
of proof of loss. Neubert v, Evangelical Mut. Ins. Co. . D.) 
561—Insurer held estopped to assert defense of failure to make formal proof of loss by letters 
advising that adjustment would be made. Laucks v. Hartford Fire Ins. Co. (Wash.) 
561.—Insurer waived presentation of formal proof of loss within time limit, where loss was 
reported and adjuster investigated. Bowden v. General Ins. Co. of America. (Wash.) 


XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 
566—Adjustment of liability between insured and insurer did not bind magic, when there 
mg - provision on the subject in policy. Clarkson v. Importers’ & Exporters’ Ins. 
o. (Mo 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


567—Appraisal lai in valued policy is inoperative in case of total loss. Appraisal clause 
in valued fire policy does not permit appraisers to determine whether loss was total. 
Lee v. Hamilton Fire Ins. Co. (N. Y.) 

567—Stipulations for arbitration in fire insurance policy have no application, where there is 
total loss. American Central Ins. Co. v. Terry et al (Tex.) 

§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 

569—Consent to appraisal does not waive claim to total loss under valued fire policy. In- 
sured by consenting to appraisal on insurer’s insistence is not aes from litigating 
issue under valued fire policy. Lee v. Hamilton Fire Ins. Co. (N 

569—Agreement to submit to award of appraisers as to amount of loss under fire policy will 
be construed as requiring ascertainment of loss in accordance with statute. Cleveland et 
al v. Home Ins. Co. of New York. (S. C.) 

569.—Arbitration agreement, entered into after fire, was without consideration ‘and unenforce- 
able, if loss was total, and did not estop insured from suing for total loss. American 
Central Ins. Co. v. Terry et al. (Tex.) .. 

$ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570—Authorization of both arbitrators and appraisers is —s as contract. 
Fire & Marine Ins. Co. v. Eldracher et al. (U. S.) 

§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—-Appraisal clause in automobile fire policies held not waiver of insured’s right to be 

present when appraisal was made. Under clause for appraisal of value of property de- 
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stroyed, hearing must be had and evidence of some kind taken. St. Paul Fire & Marine 
Ins. Co. v. Walsenburg Land & Development Co. (Colo.) 
572—Referees in hearing evidence in connection with determination of loss under fire policy 
need only hear evidence offered by parties, receiving such evidence with open minds and 
giving it due consideration. Referees, in hearing evidence to a certain amount of loss 
under fire policy, may proceed by summary methods. Presence of both parties at hear- 
ing of evidence by referees appointed to determine loss under fire policy is impliedly re- 
quired. Referees, in determining loss under fire policy, should proceed fairly, and im- 
partially, avoiding every appearance of bias. National Fire Ins. Co. v. i 
(Mass.) 
572—Generally appraisers need not give notice to interested parties of appraisal of loss under 
fire policy. Notice of appraisement under fire policy was not required, where appraisers 
were experienced and no great damage was involved. Cleveland et al. v. Home Ins. Co. 
of New York. (S. C.) ... : Se RS es 
$ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Mere mistake of judgment of appraisers, short of fraud or partiality, will not vitiate 
award under fire policy. Cleveland et al v. Home Ins. Co. of New York. (S. C. 
574(1)—-Award is void to extent that appraisers exceed authority, and is wholly void if the 
fail to pass on matters within submission. In action on fire policies, appraiser’s testi- 
mony that he and associate made award of value of property and loss merely as fixing 
acceptable basis for settlement was admissible, and such circumstances avoided award. 
St. Paul Fire & Marine Ins. Co. v. Eldracher et al (U. S.) 
(2). Irregularities in proceedings. 
574(2)—Appraisal of value of property destroyed under fire policies held invalid, where own- 
ers were not notified of appraisal or represented thereat. St. Paul Fire & Marine Ins. 
Co. v. Walsenburg Land & Development Co. (Colo.) 
574(2)—Conduct of referees appointed to determine loss under 
in absence of insurer held not to invalidate reference, where referees acted in good faith 
and subsequent meeting was arranged to permit cross-examination by insurer’s counsel. 
National Fire Ins. Co. v. Goggin et al. (Mass.) 
(5). Effect of award in general. 
574(5)—Plaintiffs in suit on fire policy held not limited to award of appraisers not shown to 
have been determined with reference to agreed value of building fixed by policy. Cleve- 
land et al v. Home Ins. Co. of New York. (S. C.) 
(7). Actions to set aside award. 
574(7)—Insurer may, when sued on policy impeach award for misconduct of referees without 
resorting to equity. National Fire Ins. Co. v. Goggin et al. (Mass.) oer 
574(7)—Every reasonable presumption must be accorded award of appraisers. In action on 
fire policies, appraisers’ testimony that he and associate made award of value of prop- 
erty and loss merely as fixing acceptable basis for settlement was admissible, and such 
circumstances avoided award. St. Paul Fire & Marine Ins. Co. v. Eldracher et al (U. S.) 
§ 579. SETTLEMENT BETWEEN PARTIES. 
579—Compromise between imsured and insurer did not divest insured’s judement creditor of 
rights previously accrued. Rushing v. Commercial Casualty Ins. Co. (N. Y 
579—Insurance beneficiary not relying upon adjuster’s misrepresentations, but accepting sum 
in settlement upon attorney’s advice, could not assert fraud as inducing settlement. 
Edge v. Business Men’s Assur. Co. of America, (Tex.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 


(1). In general. 
580(1)—Defendants held entitled to priority over plaintiff out of proceeds of insurance only 
for stumpage on poles cut under plaintiff’s management. Kendrick Mercantile Co. v. 
First Nat. Bank of Colville et al (Wash.) .... 
(2). Property subject to mortgage or other lien. 
580(2)—Mortgagee cannot have benefit of policy taken by mortgagor in absence of agree- 
ment, unless policy is assigned to him. Where mortgagor has duty to procure insurance 
for mortgagee’s benefit, as between parties mortgagee is entitled to equitable lien on pro- 
ceeds of policy. Mortgagor’s duty to carry insurance for mortgagees held not affected 
because in writing in one instance and in parol in the other. Wayne Nat. Bank v. 
National Bank of Lagrange. (N. C. Fo : zs ee 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581.—If neither of two mortgagees for whom insurance was procured has priority of claim 
or liens, proceeds of policies should ordinarily be divided between them in proportion 
to respective claims. Claim of mortgagee whose mortgage was first recorded should 
first be paid out of funds derived from fire policy taken for benefit of mortgagees. 
Wayne Nat. Bank v. National Bank of Lagrange. (N. C.) 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—-Emnloyee’s note to emnloyer before entering employment for debt unconnected there- 
with held not deductable from group policy to employer for employee’s benefit. Mande- 
ville Mills et al v. Milam. (Ga.) ok Sagi Mire aa one | oe 
585(1)—One who was beneficiary under policy only in event of insured’s death could not re- 
cover sick benefits while insured was alive. Foster v. North Carolina Mut. Life Ins. Co. 
(Ss. <3 nea eee da weary ot 
585(1)—Life policy beneficiary named in life policy having no insurable interest holds as 
trustee for those entitled to proceeds. Finn v. Metropolitan Life Ins. Co. (Tex.) 
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(2). Effect of clause making policy payable to relative or person equitably entitled. 

585(2)—Mother of deceased insured, not waileies as administratrix, held entitled to main- 
tain action notwithstanding facility of payment clause under which insurer did not exercise 
option. Doty v. Western & Southern Life Ins, Co. ( Mo.) 

§ 580, —— VESTED INTEREST OF BENEFICIARY. 

586—Original beneficiary in life policy containing absolute right to charge beneficiary on 


request has no vested interest prior to insured’s death, Antrim vy. International Life 
Ins. Co. (Kans.) 


§ 587. — CHANGE OF BENEFICIARY, 

> Under provisions of life policy, rider attached to policy held sufficient to constitute legal 
change of beneficiary. Dolan v. Metropolitan Life Ins. Co. (La.) ... 

587—Husband’s designation of wife as beneficiary was revoked by subsequently ‘making policy 
payable to trustee; trustee held proceeds of life policy payable to it without declaring 
trust on resulting trust for estate of insured. Prudential Ins. Co. of America v. 

Bloomfield Trust Co. et al (N. J.) 

Existing beneficiary in policy is protected until conditions imposed by contract are com- 
plied with. Provision in group lite policy subjecting change of beneficiary to employer’s 
approval did not limit insured in disposing of interest. Under group life policies author- 
izing insured to name beneficiary and subjecting change of beneficiary to employer's ap- 
proval, insured could by will change beneficiaries previously designated without notice 
to employer. Martinelli v. Cometti et al (N. Y.) 

§ 590. —— RIGHTS OF CREDITORS. 

590—-Statute as to right of beneficiary or assignee to hold proceeds as against creditors and in- 
sured’s representatives applies to insurance in favor of wife and repeals former statutes. 
Statute as to right of beneficiary to hold proceeds as against creditors and insured’s repre- 
sentatives applies whether contract was made with insured or Reeeene: Chatham 
Phenix Nat, Bank & Trust Co. v. Crosney. (N. Y.) . : 

Life policy made payable in any way to or for benefit of married woman inures to her 
separate use and benefit; widow’s gift to daughter or portion of proceeds of life policy 
without consideration was not void as to existing creditors. First State Bank of Delaware, 
Okla v. Conn. (Okla.) : 453 

§ 591%. INDEMNITY INSURANCE. 

5914.—Where injured person recovered judgment against automobile operator, operator be 
came assured within provision of liability policy authorizing action against insurer in 
case of assured’s insolvency. Provision of liability policy authorizing action against in- 
surer in case of assured’s insolvency or bankruptcy did not apply to personal injuries 
only, ‘Insolvency or bankruptcy” in automobile liability policy referred to insured’s 
financial ability to pay judgment against him. Metropolitan Casualty Ins. Co. of New 
York v. Blue. (Ala.) . 194 

591'44—Action against automobile liability insurer, brought after time for appeal from 
judgment against insured, held not premature, delay for full year being unnecessary. 

in suit against automobile liability insurer for amount of judgment against insured, 
it is unnecessary to prove latter’s insolvency. Langley et ux. v. Zurich General Accident 
& Liability Ins. Co. Ltd. (Calif.) ... 200 

5911%4—Unsatisfied execution against assured held intended by liability policy as proof of 
assured’s solyency as condition of action by party injured against insurer. Edwards v. 
Fidelity & Casualty Co. of New York. (La.) .. 988 

5914%4—-Indemnity insurer of copartnership held not liable to injured person recovering on 
judgment against partners individually and on which execution was returned unsatisfied. 
Geitner v. United States Fidelity & Guaranty Co. (N. Y.) . 996 

59114—-Indemnity feature of automobile public liability insurance held ‘not to prevent suit by 
claimant, though insured had not paid loss. Claimant may sue insurer under automobile 
public liability insurance policy, which is in legal effect same as ordinary insurance pol- 
icy. Beneficiary clause of automobile public liability insurance is legally same as that of 
ordinary life or mortgagee insurance contract. A. Rose & Son, Inc. v. Zurich General 
Accident & Liability Co. Ltd. (Pa.) 


5914;—Statute authorized suit by plaintiff in derivative right of insured on policy insur- 
ing against fire goods while in transit on truck. Koury v. Providence-Washington Ins. 
Co, ti. i) 


591'4—-Statute allowing injured party to proceed directly against insurer does not make judg- 
ment against final determination that insurer was liable. Miller v. ee Casualty 
Ins. Co. of New York. (R. I.) 


591\%4—Father had right of action against insurer for death of son in valet: encident: 
“Heirs”. Home Acc. Ins. Co. v. Berges. (U. S.) 


591%4—-Injured party éntitled to sue insurer on automobile liability pile on lnwered’s in- 
solvency was subrogated to all rights of insured, and could recover costs and interest 
irrespective of limits of insurer’s liability. Liability policy entitling injured party to 
sue insurer must be construed in connection with statute giving same — New Jersey 
Fidelity & Plate Glass Ins. Co. v. Clark (U. S.) ; . 976 


591'%4—Liability insurer of owner whose automobile caused injuries held proper serty defen- 


dant in suit therefor, whether insurance was evidenced by ae or so-called straight 
liability policy. Biller et al. v. Meyer (U. S.) .... Zs Jone 1104 


591'%4—Insurer, made defendant in action against insured arising ‘tiaie: onal accident, 
could not be held liable where action against insured was dismissed. Law permitting in- 
surer to be made party defendant does not create liability nor confer right of action 
where none exists under policy, Stramsky v. Kousek et al (Wis.) eae 1000 
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XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Under fire policy provisions, insured held entitled to interest from 60 days after quad 
of loss and demand. Great American Ins. Co. v. D. W. Ray & Son. (Tex.) 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Disability policy held to authorize insurer to withhold one-half of disability indemnity, 
payment of balance unpaid at insured’s death to be payable to his representatives. Schmitt 
v. Massachusetts Protective Ass’n. Inc. (U. S.) 

§ 601. RECOVERY OF PAYMENT. 

601—Liiability insurer held entitled to compel return of money paid in settlement of injury 


claim against insured without knowing action had abated. Schleider v. Maryland Cas- 
ualty Co. et al 


(N. 

§ 692. DAMAGES FOR "REFUSAL OF PAYMENT 

602—Mortgagor successfully prosecuting cross-action against insurance company on fire policy 
was entitled to attorney’s fee. $500 attorney fee to mortgagor successfully prosecuting 
Fd -action on fire policy held not excessive. Republic Mut. Fire Ins. Co. v. Johnson. 

an 

602—Defendant held not entitled to double indemnity and attorney’s fees in insurance com- 
pany’s suit for cancellation of health policy for misrepresentations. Massachusetts Pro- 
tective Ass’n. Inc. v. Ferguson et ux. (La.) 

602—When insurer claimed in good faith that liability was reduced by other insurance, dam- 
ages for vexatious delay should not have been granted. Clarkson v. Importers’ & Ex- 
porters’ Ins, Co. (Mo.) 

602—Statute penalizing vexatious delay does not prevent insurer from litigating court’s 
ruling. Beneficiary may be allowed penalty for vexatious delay, if obstructed by insur- 

ance company by unreasonable refusal to pay loss. To permit recovery of penalty against 
insurer, vexatious delay must generally occur before filing suit. Insurance company’s ap- 
peal from judgment on fire policy by which it secured reduction in accordance with va- 
cancy permit did not render it subject to penalty for vexatious delay. State ex rel. 
Northwestern Nat. Ins. Co. v. Trimble et al. (Mo.) 

602—Award of penalties and attorney’s fees against insurance company held not erroneous, 
where demand for lesser amount than that recovered was made over 30 days before 
suit. Letter written insurance company offering settlement held sufficient demand, as 
regards plaintiff’s recovery of penalties and attorney’s fees. If statute requires that 
insured demand correct amount to recover penalty and attorneys’ fees from insurance 
comeeny, demand before suit is referred to. Mid-Continent Life Ins. Co. v. Selmon. 

‘ex 

602—Attorney’s fee sought by insured, though apparently reasonable, will not be allowed ab- 
sent proof of its reasonableness. Norwood v. Washington Fidelity Nat. Ins. Co. (Tex.) 

602—Insurer may litigate open question about which lawyers may honestly differ without 
being penalized for vexatious refusal to pay. Commercial Casualty Ins, Co. v. Fruin 
Colnon Contracting Co. (U. ) 

602—Insured could not recover penalty and attorney’s fees, in action on fire ‘policies, ‘where 


insured sores in Se. and used parts of old building. St. Paul Fire & 
Marine Ins. racher et al 


( S.) 

§ 603. RELEASE OR EISCHARGE FROM LIABILITY. 

603—Evidence sustained findings that receipt releasing insurer from further liability under 
accident policy was obtained by fraud. Insured’s failure to deny genuineness and execu- 
tion of receipt releasing insurer from further liability held not to preclude attack for 
fraud. Rescission of receipt relieving insurer from liability, and restoration of money re- 
ceived, held unnecessary in suit on policy, where receipt was procured by fraud and money 
was due. McKenzie v. Los Angeles Life Ins. Co. et al (Calif.) 

603—Beneficiary cannot overturn release executed to insurer, where not alleging she was ig- 
norant of falsity of representations inducing release, or that she endeavored to ascertain 
truth, Bill not showing when complainant ascertained falsity of defendant’s agent’s 
statements inducing settlement of loss under life policy did not show she ratified settle- 
ment by delay in disaffirming. Complainant seeking to overturn release on ground of 
fraud need not offer to return money paid her. Pilot Life Ins. Co. v. Wade. (Miss.) 

603—Release executed by insured’s widow in favor of insurance company was ineffective as 
to minor children named as beneficiaries in policy. Killian et al v. Metropolitan Life 
Ins. Co. (N. Y. 

603—Evidence, that experienced insurance agent procured release for inadequate consideration 
from widow by representing that she would otherwise get nothing, held to warrant directed 
verdict for full recovery. Release of insurance claim for inadequate consideration, pro- 
cured by experienced agent by misrepresentations of opinion and matters of law, cannot 
be upheld. Banker’s Health & Accident Co. of America v. Shadden. (Tex.) 

$ 605. SUBROGATION OF INSURER. 

§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Where fire destroying barn was caused by railroad engine, insurer was subrogated 

to insured’s rights, regardless of negligence. Baltimore & O. R. Co. v. Day et al. (Ind.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 


608—Motion to recover on life policy is available to any person entitled to sue at law. Home 
Beneficial Ass’n. v. Clark. (Va.) 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 


612(1)—Clause limiting time for action on policy is not condition precedent and stands on 
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no firmer footing than ordinary statute of limitations. Ainsberg et al v. Royal Ins. 





Co. Ltd. (Mass.) sa WS vk peal oe ON de SRE TO hice art Gie eps ake gee RE a Cae oma 206 
(2). Notice and proof of loss. 
612(2)—Substantial compliance with provisions of indemnity contract relating to furnishing 
of information is condition precedent to maintenance of action thereon. Berg v. As- 
sociated Employers Reciprocal et al (Idaho) ©... -..........-. esse esse cent e eee nee ce 002 
612(2)—Conditien in policy requiring insured to render_sworn proof of loss before suit is bind- 
ing and must be complied with unless waived. Grangers’ Mut. Fire Ins. Co. of Fred- 
rele: (RN. ee GRR: NMED soe hae a annie ce oo inane Air beet iar aw eae eo Mab een a Oe Ace eo aera 298 
612(2)—Compliance with notice and proof of loss clause is condition precedent to recovery 
on policy insuring against loss by theft of merchandise from insured’s trucks. Ains- 
Bets 26 Rl. —-¥., ee IRR Os EE EEGD: hoo. srnhercs os 8h ar boa Grated d-4d stms wn Sp aides 206 
612(2)—Provision requiring proofs within 60 days is condition precedent to recovery on 
fire policy. Altermatt v. Rocky Mountain Fire Ins. Co. (Mont.) .................. 926 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 
615—Any defense of insurer to action against it by insured was available in action by judg- 
ment creditor of insured. Gerka v. Fidelity & Casualty Co. of New York (N. Y.) 795 
6i5—In action upon policy, insurer’s defenses must be given effect, in absence of waiver. 
Henslin et ux. v. United States Fire Ins. Co. (Wash.) 758 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION ‘AGAINST INSURED. 
616%—Judgment against insured is final, relative to right of action under liability policy as 
soon as there is right to execute it notwithstanding devolutive appeal; “final judgment.” 
Edwards v. Fidedity & Casualty Co. of New York. (ija.) .. 02.0.5 cscs ccccsscesewes 988 
XVIII. Actions on Policies. 
§ 617. JURISDICTION. 
617—Beneficiary under $5,000 life policy, by limiting prayer for judgment to $3,000, could 
defeat federal court’s jurisdiction and prevent removal. Circumstances, existing when 
petition for removal is filed determine amount in controversy as regards federal court’s 
jurisdiction. That petition on policy asked for $3,000, and “all other and appropriate 
relief’ did not, as to removal to federal court, involve amount over $3,000. Woods v. 
Senees* amen FROM TINE ED 5 so cate mae ch ptteuis inte Make ane a'tale Beaeeah Kiemrmataae 1024 
617—Federal court had no jurisdiction, where two of defendants, necessary and adverse 
parties, were citizens of same state with plaintiff. Plaintiff in bringing defendants into 
record concedes their adverse interest as regards federal court’s jurisdiction for diversity 
of citizenship Soptich v. St. Joseph Nat. Croation Beneficiary Assn. (U. S.) ......... 
§ 618. VENUE. 
618—Statute relating to suits against domestic corporations requires suit in county where 
insurance corporation is doing business at time of insured’s death, Where agent has 
authority to represent insurer in making collections in county, insurer is “‘doing busi- 
ness within county” by agent, within venue statute. Instruction on trial to plea to juris- 
diction that, if insurance corporation had man in county enforcing by-laws and rules 
in keeping with business of company, was in that sense agent, held proper. sane 
Life Assur. Soc. v. Woodard (Ala.) WE cabiincwes het ain bvend eas tween 19 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Filing amendatory proofs consisting of affidavits seeking to explain affidavits filed with 
original proofs did not postpone maturity of right to sue on policy. Wallin v. Massachu- 
RCE MR Rs Ee AS ry enc in eeteeh et catenin Mae hrs Se «ih as 569 
§ 622. — TIME WITHIN WHICH ACTON MUST BE BROUGHT. 
(1). In general. 
622(1)—-Clause limiting time for action on policy is not condition precedent and stands on 
no firmer footing than ordinary statute of limitations. Ainsberg et al v. Royal Ins. 
Co. Ltd. (Mass,) SMe ode tp ak ksh este ari ON ode ie ar ainorplae t GaTk a Gta ie a ean 206 
622(1)—-Policy requiring suit within twelve months after loss authorized suit by plaintiff 
within one year after return of execution unsatisfied against insured. Koury v. Provi- 
Cees Ve ee Ee Oe AU Oe ol, oo 3h t on web ma ahe eee adie le Sule eX s aaniesielen creme Rm 139 
(5). Commencement of action. 
622(5)—Statute as to erent of prescription by filing of suit applies to insurance 
corporations, Younse et al. v. Queen Ins. Co. of America. (La.) \ 736 
§ 624. PARTIES 
(1). Parties plaintiff in general. 
624(1)—Automobile public liability insurance providing that insured’s insolvency should not 
discharge insurer’s liability, insured properly sued insurer to claimant’s use. A. Rose 
& Son, Inc. v. Zurich General Accident & Liability Co. Ltd. (Pa.) .................. 385 
(3). Mortgagors and mortgagees. 
624(3)—Insured could recover for loss under fire insurance policy other than that of building 
made payable to mortgavee Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 480 
624(3)—That mortgagee pledged mortgage note did not destroy his right to sue under “loss 
payable clause” on ground of lack of interest. That pledge of. mortgagee’s note acquired 
note at sheriff’s sale after mortgagee sued fire insurer held not to deprive mortgagee of 
interest required to sue. Peterson v. Mechanics’ & Traders’ Ins. Co. (La.) 740 
(4). Assignees, 
624(4)—Mortgavee assigning rights under “loss payable clause’ of fire policy could sue 
thereon for assignee’s benefit. Peterson v. Mechanics’ & Traders’ Ins. Co. (La.) 740 
624(4)—-Assignee could not maintain action on insurance policy, where written assignment ex- 
isting when action was commenced was made to another. Bloom v. New Brunswick Fire 
Sear Wea MOR cose eee eSeecee PLS POP ee Tr ee ee a aed eae 74° 


624(4)—Assignee of claim: against ‘fire insurance company, appearing in suit in name of 
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assignor, held not intervener, but real party in interest. Action in name of assignor 
of claim against company may be continued with assignor as use plaintiff, or assignee may 
be substituted as real plaintiff. Camden Fire Ins. Ass’n; v. Eckel et al (Tex.) 
(5). Necessary and proper parties. 
624(5)—lIn absence of statutory exception, law action, on contract must be brought by one hav- 
ing direct legal interest in contract. Watson v. Aitna Casualty & Surety Co. (W. Va.).. 
§ 625. PROCESS. 
§ 627. AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. 
627(2)—Mississippi court did not acquire jurisdiction of foreign reinsurance corporation by 
service on insurance commissioner as resident agent, where policy sued on was issued 
and loss occurred in South America. Morris & Co. et al v. Skandinavia Ins. Co. 
(U. .S2 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITE IN GENERAL. 
(1). In general. 
629(1)—Complaint in action on life insurance policy substantially in code form held not de- 
murrable. Independent Life Ins. Co. y. Carroll. (Ala.) 
629(1)—Complaint properly stated in one count entire claim for loss of dwelling, storehouse, 
stock of goods and fixtures all insured in one policy. Globe & Rutgers Fire Ins. Co. v. 
Pappas et al. (Ala.) 
629(1) Petition colliding automobile was driven unlawfully and negligently held insufficient 
in alleging conclusions. Fidelity Union Casualty Co. v. Romero. (La.) 
629(1)—Insured’s petition against automobile indemnity insurer, based on defendant's fail- 
ure to settle action against insured for less than amount of policy, stated cause of ac- 
tion. G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex.) 
629(1)—Plaintiff in action on pelle. must plead facts being case within terms thereof. 
Barnett v. Travelers Ins. Co. (U 
§ 631. SETTING FORTH OR ANNEXING POLICY AND ‘ ACCOMPANYING 
DOCUMENTS. 
631—Insurance contract, made part of complaint in action thereon by special reference, 
must be examined to determine whether cause of action is stated. Fiske v. Niagara 
Fire Ins. Co. of New York (Cal.) 
631—Sufficiency of petition without life policy attached as exhibit must be determined from 
allegations therein without reference to stipulations in policy. American Ins, Union v. 
Daines et al (Tex.) 
631—Motion to recover on life policy held sufficiently definite, though no copy of policy was 
filed therewith, where no “bill of particulars’’ was requested. Home Beneficial Ass’n. 
v. Clark, (Va.) 
633. TITLE OR INTEREST OF INSURED. 
633—Defense that judgment for disability insurance barred recovery for subsequent dis- 
abilities held not available, where insured demanded and insured paid wens due and 
thereafter becoming due. Schmitt v. Massachusetts Protective Ass’n. Inc. (U 
§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Petition on life policy, not alleging insured did not violate stipulation regarding 
use of alcohol or narcotics, held sufficient. American Ins. Union v. Daines et al (Tex.). 
634(1)—Allegation that insurer received premium implies that it was retained in absence of 
denial or return of premium or tender thereof. McConnell v. Southern States Life 
ins Co. (U. S&S.) 
634(1)—Petition alleging insurer consented to assignment of ownership and accepted premiums 
stated cause of action. Rose et al v. United American Ins. Co. (U. S.) 
(2). Conditions as to notice and proof of loss. 
634(2)—Declaration must specifically aver compliance or excuse for noncompliance with no- 
tice and proof of loss clause in policy sued on. Ainsberg et al. v. Royal Ins. Co. 
Ltd. (Mass.) 
§ 635. —— LOSS AND CAUSE THEREOF. 
635—Petition, alleging insured building was destroyed by lightning, was not defective for 
failure to allege direct loss by lighting but defect, if any, was cured by verdict. Caledonian 
Ins. Co. v. Naifeh. (Ky.) . 
635—Declaration in action on policy insuring against theft from insured’s trucks need not 
allege thieves’ identity. Declaration alleging thefts of merchandise, shipped by plaintiffs, 
from insured’s motor vehicles while in transit thereon, sufficiently alleged thefts there- 
from under conditions covered by policy. Ainsberg et al v. Royal Ins. Eo. Ltd. (Mass.) 
635—Petition in action on automobile insurance policy, stating its insured value and that it 
was totally destroyed, was not lacking an allegation ot value. Instruction defining robbery, 
in action on automobile insurance policy for loss from robbery, embracing every statutory 
element of crime, held proper. Hoffman v. General Exchange Ins. Corporation. (Mo.) 
635—Petition against casualty company for expense of defending suit against insured, not 
alleging automobile covered was involved in accident stated case. Bloom Rosenblum Kline 
Co. v. Union Indemnity Co. (Ohio.) 
$ 638. NONPAYMENT. 
638—Petition claiming prompt demand for payment on insurance policy, and claiming damages 
and attorney fees for appeal, held specially demurrable for failure to state date of de- 
mand. Pilgrim Health & Life Ins. Co. v. Gomley (Ga.) 
$ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
1 In general. 


(1). 
640(1)—Allegation that life policies were applied for by assured “‘at instance of” beneficiary 
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held equivalent to allegation that beneficiary, who murdered assured, procured policies. 
Goldstein v. New York Tgte’ ins, ‘Co. et Gk CN Bad oo ie 0 BE eRe es 
(2). Avoidance and forfeiture. 
640(2)—Under defense of fraud, insurer must allege that insured’s false statements were 
made with intent to defraud, that they related to matter intrinsically material to risk, 
and that insured relied thereon. Penn Mut. Life Ins. Co. v. Cobbs. (Ala.) .... 
640(2)—Fire insurer’s plea alleging that insured breached warranty against flue built of 
bricks on edge held demurrable for failure to allege breach increased risk. Great Amer- 
icon Tos. Go. ov. Dwe a6 me. Cn eee Se es ee 
640(2)—In action on policy, insurer need not specifically allege that tuberculosis existing at 
issuance of policy increased risk of loss. Independent Life Ins. Co. v. Seale (Al s3 
(3). Loss and cause thereof. 
640(3)—Allegations that life policies were procured in conspiracy to defraud insurer and 
that insured was murdered by beneficiary, stated good defense to action by assured’s 
administrator. Allegations that, after assured changed beneficiary of life policies, 
beneficiary murdered assured, stated good defense to action by assured’s administrator. 
Allegations that assured assigned life policies to beneficiary, who subsequently murdered 
assured stated good defense to action. by assured’s administrator. Goldstein v. New 
Wobic EAie - Fie a, OE aE LE a ei haw hee hes Peres Re Cob ine w paleo tes eeW ig 
640(3)—Where_ plaintiff disclosed ‘by her pleading that death occurred beyond time limit of 
accident policy, insurer did not waive that defense by filing general denial. Barnett v. 
(i. lO. OS rr ar ree ae Fee eer ee eee ee 
§ 641. ke oe REPLY AND SUBSEQUENT PLEADINGS. 
qi) n genera 
641(1)—Replication held not to properly meet plea that automobile was being driven by re- 
pairman demonstrating it for sale within. exception of insurance policy by allegations that 
driver was individually using automobile with owner’s consent. Insurer having right 
to defend death action being bound by finding therein, plaintiff cannot make denials in 
replication inconsistent with such findings. State, for Use of Tondi, v. Fidelity & 
ete Co. of New York. (Md.) 
(2). Estoppel and waiver. 
641(2)—Rule barring defense on matters relating to property or risk, defects in title, or 
additional insurance known to insurer, may be pleased either as estoppel, or waiver. 
Replication alleging insurer’s agent and another agreed to each issue policy to insured, 
not knowing of clause against additional insurance, stated matters in avoidance of breach 
of warranty against additional insurance. Yorkshire Ins. Co. Limited v. Gazis (Ala.). 
641(2)—Replication alleging insurer’s promise to pay, made after loss, with knowledge or al- 
leged breach of warranty, held demurrable dec not alleging new consideration or facts 
showing estoppel. Where insurer’s plea alleged willful burning, replication that insurer 
with full knowledge promised to pay loss warranty increased risk, replication alleging in- 
surer’s promise to pay after loss full amount of policy held demurrable. Great American 
Fg: EA, EO EN, SR se ete ie et al puta oN ae ME Ab choles we ee 
641(2)—Assignee of mortgagee suing on fire volicy may plead insurer’s waiver of mortgagor’s 
tga s breach of condition. National = Franklin Fire Ins. Co. v. Gasparilla Realty 


(Fla.) 
§ 642. DEMURRER. 
642—Sustaining demurrer to insurer’s plea setting up failure on renewal of life policy held 
exver. -Govercign ‘Camp. Wi O01; 'W.'6: “Tete GAINS hones bos. ied Ea sand sine 
642—Court cannot take cognizance of city ordinance. Fidelity Union Casualty Co. v. 
Romero. (La.) 
642—Absence of averment of compliance or excuse for noncompliance with notice and proof 
of loss clause in policy sued on is ground for demurrer to declaration. Clause limiting 
time for action on policy must be pleaded as defense, and is not ground for demurrer, 
in action at law. Declaration held demurrable for not alleging thefts of entire ae 
packages as provided in policy sued on. Ainsberg et al v. Royal Ins. Co.-Ltd. (Mass.). 
§ 643. AMENDED AND SUPPLEMENTAI, PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—Permitting plaintiff suing on automobile insurance policy to amend petition by alleging 
plaintiff was owner of automobile held not error. Hoffman v. General Exchange Ins. 
Corporation. (Mo.) ; 

§ 645. ISSUES. PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Allegation and proof of value of motortruck at time of total loss by fire is required. 
Bonesteele Motor Co. v. National Union Fire Ins. Co. of Pennsylvania. (Ore.) ...... 

(3). Evidence admissable under pleadings, 
645(3)—General denial in action on hail insurance policy did not authorize defense that crop 
had dried up and was of no value, irrespective of hail; attorney’s affidavit as to what ex- 
cluded testimony would have been was insufficient without producing offered evidence on 
hearing of motion for new trial; evidence in action on hail insurance policy held sufficient 
prima facie to show proof of loss was furnished. Beymer v. St. St. Paul Fire & Marine 


08s 0G, EOE nine wend ve sib sa pabn Ohg se MAT ee sete we aaaniCniNe nis ZiaMEE a 

645(3)—Insurer’s waiver of forfeiture provision may be shown under general allegation | in 
petition that assured has complied with policy’s terms. Estoppel of liability insurer to 
assert forfeiture held available, though not pleaded, where insurer’s own evidence 
showed estonpel by failure to notify assured of withdrawal from case. Ornellas v. 
TER COLD bn Ss tical he aks ep teitan a. det ec en Gh tea ool 

645(3)—Insured should have been ‘permitted to prove that negative answer in application to 
question respecting previous fires was forgery, ene not alleged. Frasier v. Hartford 
Fire Ins. Co. of Hartford, Conn. (La.) . hermits © bi 
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(5). Variance. 
645(5)—Insured had —y a showing waiver of condition of policy. Hart v. Home a 


Ins. Assn. of Iowa a.) 
$ 646. PRESUMPTIONS. TAND BURDEN OF PROOF. 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—-Insured has burden of showing performance of conditions precedent to right to re- 
covery, unless waiver is shown. Butler Candy Co. v. Springfield Fira & Marine Ins. Co. 
et al (Pa.) 
646(2)—Presumption of insured’s fraudulent misrepresentation in application does not_arise 
from erroneous description appearing on face of policy. American Indemnity Co. v. 
Baldwin Motor Co. (Tex.) 
646(2)—Sinking of scow carrying insured cargo shortly after sailing, created inference scow 
was unseaworthy, shifting burden to plaintiff. Morrison Mill Co. v. Hartford Fire Ins. 
Co. of Hartford, Conn. (U. 
(3). life and: accident insurance. 
646(3)—Insurer has burden to establish facts which relieve or limit liability on policy. Massa- 
chusetts Protective Ass’n. Inc. v. Ferguson et ux. (La.) . 
646(3)—-Burden is on applicant to show absence of intent to deceive and that risk of loss 
was not increased by untrue statements in application. Brown v. Inter-State Business 
Men’s Acc. Ass’n. of Des Moines, Iowa. (N. D.) 
646(3)—Under New York common law plaintiff was required to establish that life insurance 
policy was in effect at time of imsured’s death. Brassell v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass, (N. Y. 
646(3)—Burden of proving insured’s visit to physician after application denying visit and 
before delivery of policy was fraud held on insurer. iameat = y. Metropolitan Life Ins. 
Co. (N. Y. 
646(3)—Life insurer has burden of ‘provin intentional falsity of answers in application 
constituting representations. Kuhns et at v. New York Life Ins. Co. (Pa.) 
646(3)—To defeat claim on life policy on ground of misrepresentations, insurance company 
was required to show misrepresentations were made by insured, were material, and were 
made without its fault. Campbell v. Business Men’s Assur. Co. (U 
646(3)—Insurer had burden of proving affirmative defense of change of occupation by insured 
under accident policy. Insurer’s burden of proving offense of change of occupation 
was not shifted because beneficiary introduced proofs showing death within expected risk. 
Wallin v. Massachusetts Bonding & Ins. Co. (Wash.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Insurer, insuring property on leased premises, and accepting premium without mis- 
representations by insured, is presumed to _ insured property with knowledge of 
title. Sam Wong v. Stuyvesant Ins. Co. (Cal 
(6). Risk and cause of loss in oe 
646(6)—In action on policy for accidental death, burden of showing loss was produced through 
some excepted cause was on defendant. Mattson v. Maryland Casualty Co. (Cal.) 
646(6)—Insured under burglary policy requiring proofs must establish loss and furnishing of 
proofs or excuse for their absence, Shulkin v. Travelers Indemnity Co. (Mass.) 
646(6)—Insurers had burden of proving special defenses to effect that deceased met death in 
manner exempting them from liability. Presumption, in absence of showing to contrary, 
is that death of insured as result of external and violent means was accidental. Black 
et al_v. Continental Casualty Co. (Tex.) 
646(6)—-Evidence that insured was committing unlawful assault when killed by another 
cast burden on es to show that death was accidental. Smith v. Mutual Life 
Ins. Co. of New York (U. S. 
Suicide. 
646(7)——Insurance Company, in suit on policy, has burden to prove insured’s suicide by pre- 
ponderance of evidence by overcoming presumption of innocence and presumption against 
self-destruction. Presumption against suicide is evidentiary, and is overcome only by 
proof outweighing it in minds of jury. Where facts are circumstantial, deceased’s inno- 
cence of suicide is presumed until overcome by evidence excluding every reasonable hy- 
pothesis except guilt. Penn Mut. Life Ins. Co. v. Cobbs. (Ala.) 
646(7)—Burden was on insurer to prove insured’s suicide by evidence excluding every other 
reasonable hypothesis; presumption being that death was accidental. Wilkinson v. National 
Life Ass’n. (Ia.) 
646(7)—Where sole issue was suicide, insurer must produce evidence that insured’s death 
was suicidal. Mutual Life Ins. Co. of New York v. Gregg et al. (U. S 


(8). Extent of loss and liability of insurer. 
646(8)—Insurer had burden of proving insured died of excepted disease limiting insurer’s 
liability. Pilgrim Health & Life Ins, Co. v. Gomley.  ( Ga.) 
646(8)—Insured, in suit on policy requiring exhaustion of other insurance in payment of 
claims, had burden to prove other insurance had been so exhausted, as condition ae 
dent. Handleman v. United States Fidelity & Guaranty Co. (Ida ho). 
646(8)—Insurer has burden to establish facts which relieve or limit liability on policy. " “Mas- 
sachusetts Protective Ass’n. Inc. v. Ferguson et ux. (La.) 
646(8)—Mutual Aid insurance company has burden to prove that amount collectable from 
members would be insufficient to pay amount due under policy. Texas Mut. Life Ins. 
Ass’n. v. Wilson (Tex.) 
(9). Notice and proof of loss. 
646(9)—Insured under burglarly policy requiring proofs must establish loss and furnishing 
of proofs or excuse for their absence. Shulkin v. Travelers Indemnity Co. (Mass.) 
646(9)—Burden of proving excuse of explanation of delay in giving notice of accident for 
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22 days after accident rested on insured. Rushing v. Commercial Casualty Ins. Co. 


(N. Y.) 
$ 647. ADMISSABILITY OF EVIDENCE. 4 aoe 
647—One intimately associated with assured was competent to testify as to apparent condition 
of assured’s health when policy was issued. National Life & Accident Ins. Co. v. 
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Stewart. (Ala.) AR Ee cnc cc Sa ek y oR ROS Pee Sawhhe CR mae CS Ie eee Sik tie 6 420 
§ 648. ——- IN GENERAL. 
(1). In general. 
648(1)—Testimony of insurer’s manager, who had been in charge of office only four months, 
relative to custom in method of changing beneficiaries, held inadmissible. Dolan v. Metro- 
PES Oe CPR CO OS Re ede ete ree ote sae) Meal eat Spy 664 
648(1)—Fact that insurance rate covering stock in trade, whether on first floor or in basement, 
was the same, was relevant on question whether location was essential element of descrip- 
tion. Epstein v. Northwestern Nat. Ins. Co. (Mass.) ..........0.. 00... ccc cece e ee eaee 498 
648(1)—Insurer’s letters relating to receipts of proof of loss held competent to prove re- 
fusal to pay insurance. Brown v. Inter-State Business men’s Acc. Ass’n. of Des Moines, 
pe Ss Ne eno) cise Seuss d Mt othe iS SE we REDE sini waeyS Gin ace “pie aisic os al te iaiie aes 176 
648(1)—Evidence as to sheriff’s efforts at instance of insured to recover stolen automobile 
held admissible in action on insurance policy. California Ins. Co. v. Security State 
Mpa. (Oe | WUE SOREL PRRIIIRLD 5.2 o-5 ds oe ase eee ne we ee ewe token Ge oan, . 595 
648(1)—Excluding testimony respecting policy which insured held in defendant company 
before issuance of policy in suit held not error. Williams v. Metropolitan Life Ins. 
Co. (Tenn.) aka cehe anh ; iene Setoan Sed oe PAG ee ; sis ca: 1 
648(1)—In action against indemnity insurer for failure to settle action against plaintiff, tes- 
timony showing defendant’s rule not to settle for more than one-half amount of policy 
held admissible. G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex.) ...... 388 
§ 650. — APPLICATION FOR INSURANCE. 
650—Evidence, in action on life policy, required finding that application was physically at- 
tached to policy, rendering it admissible. Penn Mut. Life Ins. Co. v. Cobbs. (Ala.) 640 
650—Application for insurance, not having been embodied in policy as required could not be 
used as evidence of misrepresentation and fraud. Application for insurance if admissbile, 
is best evidence of what it contains. American Indemnity Co. v. Baldwin Motor Co. 
REET. coer cote Cig Seana EUR Me ois eee eta hal a heer ee een aoe 1123 
§ 654%. —— PAYMENT OF PREMIUMS. 
654%—In action on life policy defended for failure to pay first premium, testimony of agent’s 
custom to take notes, for premiums was erroneously admitted; charge on implied notice, 
arising from knowledge leading to knowledge of principal fact, held inapplicable in action 
involving waiver of condition in policy. Penn. Mut. Life Ins. Co. v. Blount et al (Ga.) 29 
6541%4—Rejection of evidence as to mortgages on separate tracts of farm, in addition to tract 
on which insured buildings were located, held not erroneous. Hart. v. Home Mut. Ins. 
Aas PEW RR es SEO io ae a Ea a eee ae his hata tan ee Set Rie aes 
654%4—Receipts for premiums paid held competent to prove payment and to show health 
nolicy was in force. Brown v. Inter-State Business Men’s Acc. Ass’n. of Des Moines, 
Iowa. (N. D.) sy CIR ES ete aired ase ae tag sa tae eee a ets 2 a ne ae 
65414—Evidence respecting payment of premiums long after transaction in controversy held in- 
admissible on issue whether accident policy had lapsed for nonpayment of premium. In- 
tefantional ‘Travelers “Aet'n. ¥; Teter.) “CTC. Seacacc boc ees hogs eid wees wes ae ees 368 
§ 655. ———- FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—lInsured’s good character may be relevant on defense of insured’s fraud, but unim- 
peached testimony of fraud should not be discarded because of insured’s good character. 
Henderson v. Jefferson Standard Life Ins. Co. (Ga.) . 2... ccc ccc ccc cece mentees a ns a 
655(2)—Proofs submitted by beneficiary suing on life policy, defended for insured’s fraudu- 
lent misrepresentations, held competent evidence against beneficiary. Malchak v. Metro- 
politan Life Ins. Co. (N. Y.) . etait Lattin Gain ee aah Tk id Te Sa aOR erate 6 847 
§ 658. —— LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Evidence that real holdup had not taken place is admissible under general issue in 
action on holdup policy. Cohen v. London Guarantee & Accident Co., Ltd. (Mich.) 616 
658—In action on hail policy, exclusion of evidence that adjoining crops had been damaged 
was proper. Northwestern Fire & Marine:Ins. Co. v. Allred (Tex.) sda ars Bsa 
§ 661. —— AMOUNT OF LOSS 
661—-In_ action against indemnity insurer for failure to accept offer of settlement in action 
against plaintiff, circumstances and nature of injury to plaintiff in such action held ad- 
missible. G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex.) 388 
§ 664. —— ESTOPPEL OR WAIVER. 
664—Evidence that agent issuing policy knew that insured handled explosives held admissible 
to show waiver of policy conditions. Midkiff et al v. North Carolina Home Ins. 
OE Bae 5. ONAN eA Mere OTE Ae ROR LI Rey cL ct 1p ON Neer A a 2 aR TS SS 118 
664—In action on accident policy, exclusion of testimony that insurer’s agent with knowledge 
that insured delivered messages to train crews classified occupation as “telegraph operator, 
office duties only,” held error. Dolan v. Continental Casualty Co. (Ore.) .......... 955 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Evidence held to show automobile operator was insolvent within liability policy pro- 
vision authorizing action against insurer. Metropolitan Casualty Ins. Co. of New York 
SR > Pea? MRR es cries 3G bated ca as See aah ee ere aes BER CUM Lt EL OUR OR 194 


665(1)—Finding of ‘bad faith of refusal to pay insurance, on ground insured was not in 
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seep neat when policy was delivered, held unauthorized. Southern Ins. Co. v. Ray 

et al ( 

665(1)—Evidence held to show that there was change of beneficiary, making policy payable to 
plaintiff. Evidence held insufficient to show beneficiary had no insurable interest in in- 
sured’s life, though not related to him. Dolan v. Metropolitan Life Ins. Co. (La.) 

665(1)—Evidence held insufficient to support assessment against indemnity insurer of damages 
and attorney’s fees for vexatious refusal to pay loss. Commercial Casualty Ins. Co. v 
Fruin Colnon Contracting Co. (U. S.) 

(2). The contract. 

665(2)—Evidence held not to establish that fire policy was amended to reduce insurance on 
building and place part thereof on household goods. Buck v. Patrons’ Co-op. Fire Ins. 
Co. (Smith, Intervener) (Minn.) 

665(2)—In employer’s action against insurance carrier for balance due on judgment recovered 
by employee, evidence held to support finding that liability " employer’s policy was 
not limited to $5,000. Maryland Casualty Co. v. Miles. (U. S.) 

(3). Avoidance and forfeiture. 

665(3)—Plea of breach of iron safe clause held not sustained under evidence showing books 
by es and adjustment of loss by another company. Yorkshire Ins. Co. Limited v. 
Gazis (Ala.) 

665(3)—Evidence showed that automobile operator as assured under policy did not give 
reasonable assistance to insurer in defending suit. Metropolitan Casualty Ins. Co. of 
New York v. Blue. (Ala.) .. 

665(3)—Insured’s good character may be revelant on defense of insured’s fraud, but un- 
impeached testimony of fraud should not be discarded because of insured’s goor char- 
acter. Henderson v. Jefferson Standard Life Ins. Co. (Ga.) 

665(3)—Evidence held insufficient to establish levyin 
policy, Hart v. Home Mut. Ins. Assn. of Iowa ( 

665(3)—Evidence sustained finding that execution of “ioed and acceptance of lease constitu- 
ted equitable mortgage as regards recovery under fire policy; owner executing deed and 
accepting lease constituting equitable mortgave did not cease to be owner so as to ter- 
minate fire policy. Republic Mut. Fire Ins. Co. v. Johnson (Kans.) 

665(3)—Plaintiff suing on automobile collision policy held not to have established ownership 
of insured truck alleged to have been purchased from garage man selling it for repairs. 
Runyon v. Aitna Casualty & Surety Co. (Ky.) 

665(3)—In action on life policy, plaintiff’s evidence established prima facie ¢ase as to "good 
health of insured. In action on life policy, evidence held insufficient to show existence 
of prior policy on life of insured. Evidence held insufficient to show insured was 53 
years old, instead of 32, as given in corrected policy. Dolan v. Metropolitan Life Ins. 
Co. _(La.) 

665(3)-—Evidence held to show insured was sole and unconditional owner. Younse et al. v. 
Quee~ Ins. Co. of America. (La.) 

665(3)—Evidence held not to show payment applicable to premium for month following 
month of remittance. Brennan v. Eastern Casualty Ins. Co. (Me.) ; ; 

665(3)—Burden of showing insured’s visits to physician, after application reciting no 
visits and before delivery of policy, constituted fraudulent concealment, held not sustained 
by insurer. Armand v. Metropoliten T,ife Ins. Co. (N. Y.) 

665(3)—Evidence showed existence of idle, unused sawmill, within fire policy, precluding 
recovery for loss where “clear space” clause between mill and insured property was vi- 
olated. Globe & Rutgers Fire Ins. ‘Co. v. Blue Ridge Lumber Co. (Ohio) 

665(3)—Proofs of loss relied on to show intentional false answers in peyeten held only 
prima facie evidence. Kuhns et al v. New York Life Ins. Co. (Pa. , 

665(3)—Testimony that doctor after examination reported applicant : insurance good 
risk is evidence of applicant’s good physical condition or that doctor waived his condition. 
Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. 

665(3)—In suit by mortgagee under fire policy evidence held to show mortgagee received 
notice of premitm assessment. Bank of Ipswich v. Harding —— Farmers’ Mutual 
Fire & Marine Ins. Co. (S. D.) 

665(3)—-Evidence warranted finding that ‘insured’s death was not due to intemperate use of 
alcohol or narcotics. American Ins. Union v. Daines et al (Tex.) 

665(3)—Evidence held not to sustain finding premium check was received in time to prevent 
forfeiture of accident policy. International Travelers’ Ass’n. v. Keisler. (Tex.) 

665(3)—Evidence held to warrant finding of payment of premium on accident policy. Bene- 
ficiary is not bound by policy’s sone, that payment of premium be shown by re- 
ceipt. Federal Life Ins. Co. v. Sweeney ( Tex.) : 

665(3)—Judgment denying recovery under policy insuring against perils of sea held proper 
on evidence that crane and cars were accu? loaded on barge. A. Guthrie & Co. Inc. 
v. Standard Marine Ins. Co. Limited (U. S. ; 

665(3)—Sinking of scow carrying insured cargo portly ‘after sailing, created ‘inference scow 
was unseaworthy, shifting burden to plaintiff. Evidence held to establish that scow, 
sinking with insured cargo, was unseaworthy at time of sailing. Morrison Mill Co. v. 
Hartford Fire Ins. Co. of Hartford, Conn. (U. 

665 (3)—Evidence held to justify findirig that insured aa not suffering from angina pectoris 
at time of application for reinstatement of policy. Bankers’ Life Co. v. Hollister. (U. S.) 

665(3)—Evidence, held to sustain finding that insured’s failure to state facts as to past 
and existing diseases in life insurance application was fraudulent. Evidence held to show 
ee f facts not stated in application for life policy. Adler v. New York Life 
Ins mm * 

665 (3)—Evidence held insufficient to absolve insurer from liability under automobile fire 
policy on ground of insured’s fraud in misrepresenting model and time of purchase 
of automobile. Bowden v. General Ins. Co. of America. (Wash.) ; 
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(4). Loss and liability of insurer in general. 
665(4)—Evidence held sufficient to justify finding that lightning struck building causing col- 
lapse, within policy covering damage by lightning. Recovery under policy covering loss 
by lightning must stand, unless evidence authorizing inference that lightning caused loss 
was at variance with known physical laws. Caledonian Ins. Co. v. Naifeh. (Ky.) ..... 
665(4,—-Vague testimony as to amount collected on an assessment held insufficient to limit 
amount of recovery. Brumfield v. Louisiana Mut. Benev. Ass’n. (La.) 
665(4)—Insured crop of rice held shown damaged by “excess moisture” light rains during 
harvesting. Marine Bank & Trust Co. v. National Union Fire Ins. Co. (a.) ........ 
665(4)—Failure of liability insurer’s representative to testify that he refused settlement in 
good faith held not to negative such presumption. City of Wakefield v. Globe Indemnity 
Co. (Mich.) 
665(4)—Requested instruction in action on automobile theft policy, requiring as necessary 
element of theft that property be taken with intent of permanently depriving owner thereof, 
held properly refused. Verdict of $528 for damages to automobile through robbery held 
not excessive under evidence that it was $700 before, and about $100 after robbery. Hoff- 
man v. General Exchange Ins. Corporation. (Mo.) ee * 
665(4)—lIn action on tornado policy for prorating insurance was put in operation by existing 
valid policy, even though it had lapsed. Cox v. Home Ins, Co. of New York (Mo.) .... 
665(4)—Proofs held insufficient to show loss under credit policy. Frisbie Throwing Co. v. 
Loadan Gasvantes & Aahoent Ga, TAd. GN. Jip eee cians ah casein acs wale S00 
665(4)—Judgment on marine insurance policy covering shipment on barges held not sustain- 
able for failure to identify inspected barges with barges lost. F. S. Royster Guano Co. 
VCS Be, See OO TRS EO. Ta ee kes FSS ss NI Es os ee Aaa be ie Fok eben bes 
665(4)—Proof of appointment of federal court receivers held sufficient proof insolvency was 
cause of returning unsatisfied execution in negligence action against insured. Gullo v. 
Combercint ‘Cassires Sak. Ge. ees toes S keke tice canta ak tir ane Dhraacele Moa an sees 
665(4)—That goods had been stolen before fire did not establish theft as cause of loss pre- 
cluding recovery on policy. Koury v. Providence-Washington Ins. Co. (R. I. 
665(4)—Finding of total loss under fire insurance policy held supported by evidence. Amer- 
scan: Oeereral 38: GG. “ire OU RIE! We deh bp Re es ete dela ele gat lables 
665(4)—Verdict for total loss in value specified in policy held not without support in evi- 
dence, nctwithstanding inconsistent value stated in proof of loss. Great American 
Bang Gs. Fe ak a ee.” ID 5 Sink wae nie A ale pee hie nal Pane cine dea OPES 
665(4)—Evidence supported finding that what had not been damaged by hail at time policy 
was written. Northwestern Fire & Marine Ins. Co. v. Allred (Tex.) ............... 
665(4)—Conflicting testimony held not to show tempest or exceptionally high wind or rough 
sea, within marine policy insuring against perils of sea. A. Guthrie & Co. Inc., v. Stand- 
avd: ‘Waetine ine; Sev Re A ee ek eK de ha cae ose > Lb olen weed eae 
665(4)—Finding of total loss under fire policies held justified under conflicting evidence as to 


value en used in reconstruction. St. Paul Fire & Marine Ins. Co. v. Eldracher et 
SEs eh) GE se 


(5). -—— Life and accident insurance. 

665(S)—-Evidence held _to sustain finding death resulted from accidental bodily injury within 
accident policy. Huntly v. United States Fidelity & Guaranty Co. (Cal.) ....°....... 

665(5)-—Evidence held insufficient to show that Bright’s Disease was constitutional disease 
within insurance policy limiting incurer’s liability for death by constitutional disease; 
recovery under insurance policy held demanded as matter of law under evidence not 
showing Bright's Disease causing death was constitutional disease limiting insurer’s 
liability; admission of testimony that Bright’s Disease was not constitutional disease 
held not harmful, where insurer did not show such disease was constitutional so as to 
limit its liability. Recovery under policy held demanded under evidence not showing 
Bright’s Disease causing insured’s death was constitutional disease limiting insurer’s 
liability. Pilgrim Health & Life Ins. Co. v. Gomley. (Ga.) 

665(5)—-Evidence held sufficient to support jury’s verdict that insured met with accidental 
injury, and that injury was the only active, efficient, and proximate cause of death. 
Kokomo Life & Acc. Ins. Co. v. Wolford. (Ind.) 

665(5)—Evidence as to accident being caused by insured’s violation of law precluded recovery 
under policy. Witt v. Spot Cash Ins. Co. (Kans.) ee 

665(5)—Insured’s contracting of tuberculosis during military service within provision limit- 
ing liability under health policy held not sufficiently shown, where tuberculosis was first 
discovered three years after war ended, though insured received hospitalization from gov- 
ernment. Massachusetts Protective Ass’n. Inc. v. Ferguson et ux. WOE itor 4 Sek ibe, 

665(5)—Provision for paying insurance on satisfactory proof of insured’s death is complied 


with by clear proof of death though insured’s body has not been found. West 
Southern Life Ins. Co. v. Smith (Ohio.) 7 ' mere S 


665(5)—Where car jerked forward knocking insured to ground while alighting, evidence 
held to establish injury from being ‘‘struck by automobile.” Eide v. Southern Surety 


death from gunshot wound, where there was no eyewitness except assured. Werner v. 
Travelers’. Protective’) Agen ot Astin. Cie) oO .. 2. oes sce ci ccs ceca. k,. 


665(5)—Finding of insured’s partial disability held not sustained, where proportion of dis- 


apility on his resuming work did not appear. Mid-Continent Life Ins. Co. v. Selmon. 
EE i sis A Re ae ie wc eon 6.6.0b kinda eee ha EW a a ae SNS 6 hee COMES» obese aR ee Lee Wel ree wr Oatbis oo 


665(5)—Finding that insured was not totally and permanently disabled held authorized by 
SUIGENCE. TOs He: AU. o, TOe CRO oe cc cane waeays canbe cat 


665(5)—Evidence in action upon life policy held to sustain finding that death was effected 
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exclusively by “external, violent and accidental means.” American Nat. Ins. Co. v. 
Casstevens (Tex.) 


665(5)—In action on accident policy, evidence warranted jury’s finding that injury received 
in —— accident, and not disease, caused death. tna Life Ins. Co. v. Allen et al. 


(U. ) 

665(5)—Finding of insured’s total disability held supported by the evidence. 
Reliance Life Ins. Co. (Wash.) 

(6). Suicide. 

665(6)—-Insurance company, in suit on policy, has burden to prove insured’s suicide by 
preponderance of evidence by overcoming presumption of innocence and presumption 
against self-destruction, Where facts are circumstantial, deceased’s innocence of suicide 
is presumed until overcome by evidence excluding every reasonable hypothesis except 
guilt. Finding that death of insured in his room resulting from bullet entering temple 


was not result of suicide held not against great weight of evidence. Penn, Mut. Life 
Ins. Co. v. Cobbs. (Ala.) . 


(7). Proof and adjustment of loss. 
665(7)—General denial in action on hail insurance policy did not authorize defense that crop 
had dried up and was of no value, irrespective of hail; attorney’s affidavit as to what ex- 
cluded testimony would have been was insufficient without producing offered evidence on 
hearing of motion for new trial; evidence in action on hail insurance policy held sufficient 
prima facie to show proof of loss was furnished. Beymer v. St. Paul Fire & Marine 
Ins. Co. (Kans.) 
665(7)—In action upon life policy, facts held ,to show due proof of death effected exclusively 
by “external, violent and accidental means.” American Rat. Ins. Co. v. Casstevens (Tex.) 
(8). Estoppel or waiver. 
665(8)—Evidence held insufficient to establish waiver of right to suspend mutual insurance 
— is eee of assessment. Hart v. Farmers Mut. Fire & Lightning Ins. 
ssn a. 
665(8)—Waiver of condition that policy lapsed on failure to pay monthly premium in advance 
and on reinstatement covered only accident or illness occurring more than 10 days after 
reinstatement, held not shown. Brennan v. Eastern Casualty Ins. Co. (Me.) ... 
665(8)—Evidence held not to sustain finding that conditions of application for life policy 
requiring delivery and payment of premium were waived. Zemler v. New York Life Ins. 
Co. (Minn.) 
665(8)—Evidence held to sustain finding that agent, at time of application had knowledge of 
condition of title or character of insured’s ownership. Hartford Fire Ins. Co. v. Clark 
et al. (Miss.) : 
665(8)—Evidence that insurance agent, when delivering policy, knew that insured carried ex- 
plosives in stock, warranted finding that insurer waived condition against explosives. 
Midkiff et al. v. North Carolina Home Ins. Co. (N 
665(8)—Insurer held not estopped from defending suit on fire policy for insured’s lack of 
ownership. Kaufman v. Henry Clay Fire Ins. Co. (Ohio.) 
665(8)—Testimony that doctor after examination reported applicant for insurance good risk 
is evidence of applicant’s good physical condition or that doctor oe his condition. 
Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. 
665(8)—Evidence sustained finding that insurance agency knew Salis of lumber yard, 
_ — to cover fire risk at proper rate. Harper v. Firemans Fund Ins. 
(Was 
665(8)—Slight evidence will support finding of insurer’s waiver s forfeiture for } amen 
of premium. Lincoln Nat. Life Ins. Co. v. Bastian. (U. S.) 
§ 666. AMOUNT OF RECOVERY. 
666—Judement for insured was properly credited with amount paid insured and his committee 
under invalid — agreement. Inter-Southern Life Ins. Co. v. ee Com- 
mittee. (Ky.) 
666—Verdict for $2, 925 on $3,250 hail insurance ’ policy was not excessive as jury “took in 
consideration only insured’s interest in crop. Northwestern Fire & Marine Ins. Co. v. 
Allred (Tex.) 
666—Under insurance policies, insured held entitled to monthly benefits for whole disability, 
though time when payment commences be postponed. Storwick v. Reliance Life Ins. Co. 
(Wash.) 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Demurrer to close of whole case in action on automobile insurance policy for loss from 
robbery, held properly overruled. Hoffman v. General Exchange Ins. Corporation. (Mo.) 
668(1)—Evidence of determination of insured’s employment and cancellation of group life pol- 
icy as to him held to require directed errr for insurer. A®tna Life Ins. Co. v. 
bright. (Ohio) : . 7 
668(1)—Weight of expert evidence in action oa accident policy was for j jury. ZEtna Life Ins. 
insufficient to take such question to jury. Kegler’s Adm’r v. Kegler’s Adm’r. (Pa.) 
668(1)—Evidence in action on life policy, payable to insured’s wife if she survived him, held 
Co. v. Allen et al. (U. S.) 
668(1)—Directed verdict for insured was proper, ‘where cotinnuance of disability after rein- 


statement of policy was concluded. Schmitt v. Massachusetts Protective Ass’n. 
(U. S&S.) 


em- 


The contract in general. 


(3). 
668(3)—Whether description in policy covering goods situated on “‘first floor” designated en- 
trance to premises or indicated locus of goods presented question for jury. 
stein v. Northwestern Nat. Ins. Co. (Mass.) 
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668(3)—Date of delivery of policy and fact of payment of premium held for jury, in action 
on industrial life insurance policy. Doty v. Western & Southern Life Ins. Co. (Mo.) 
668(3)—Falsity of insured’s answers, in application, that he had not been under observation 
. os = gpa held under evidence for jury. Kuhns et al v. New York Life 
ns. Co WD oi derans cca Sse ate sie np acm a gs cian Sate Gea RITES SRS Lae ea eNOS Rae ata chai ales 
(4). Avoidance and forfeiture. 
668(4)—What constitutes failure of co-operation by insured in making defense to action on 
— policy is usually fact question. Metropolitan Casualty Ins. Co. of New York v. 
te, | READ ar is eee re eh es ee ee ee eee 
668(4)—Court could not say as matter of law that one watchman signalling —- agency 
was substantial performance of agreement to employ two Bie ose recording hourly 
rounds on clock. Norwich Union Indemnity Co. v. H. Kobacker & Sons Co. (U. S. 
668(4)—-Evidence as to whether fire occurred during grinding season within meaning of 
warranty clause of policy insuring sugar mill required submission to jury. North River 
See. Ey, HN Os BC a ac. ose ints Bas A en ch tam vee aise 
668(4)—Whether liquor was being manufactured in insured house as one of principal uses of 
house held for jury. Ragley et al v. Northwestern Nat. Ins. Co. (Wash. 
(6). Fraud or misrepresentations in general. 
668(6)—Whether misrepresentations were made with intent to deceive or increased risk of 
vi held question for jury, in action on policy. Penn Mut. Life Ins. Co. v. Cobbs. 
MOGI. Sea 55> 6 SR n hasan ae a nat mre ata ede a Sas a a Se a at oS ah aoe keno are ie ia na sce ce ac 
668(6)—Materiality of representation by applicant for life policy dependent upon inferences is 
question for jury. State Bank & Trust Co. v. Connecticut General Life Ins. Co. (Conn.) 
668(6)—Evidence of insured’s good character held insufficient to prevent directed verdict for 
aonees on defense for insured’s fraud. Henderson v. Jefferson Standard Life Ins. Co. 
I ss kere or aah Ae ae baa OTe teen a late tee ae aaa ke ec aie eee sar acai ater ais ned ade 
668(6)—Material misrepresentations regarding value and ownership of personality made case 
for jury in action on fire policy and supported verdict for insurers. Evidence of in- 
sured’s fraud in valuing building because concealing price paid thereon held insufficient 
for jury. Kronenberg v. American Ins. Co. (Ky. 
668(6)—Intentional falsity of answers in application for insurance, unless apparent by undis- 
puted proof, is question for jury. Kuhns et al v. New York Life Ins, Co. (Pa.) .. 
668(6)—Fraud of insured in procuring accident policy by misstating material facts is generally 
qpemten for jury, where evidence is conflicting. Campbell v. Business Men’s Assur. Co. 
7 ; 


(U 
(7). ‘Health, condition, or habits of insured. 

668(7)—Whether insured was suffering from chronic heart disease from time of issuance of 
policy until death held for jury under scintilla evidence rule. Independent Life Ins. Co. v. 
SOREN, MMMM 8 oi acto srete: bop ck ek Bhima feats apse in a ee ne gc Ae Tk sae 

668(7)—Clear and convincing proof of tuberculosis at delivery of. ‘rg requires affirmative 
charge, policy requiring sound health at its date. National Life & Accident Ins. Co. 
v. Albert (Ala.) . 

668(7)—In action on policy, evidence held to present jury question whether insured, at time 
of delivery of policy, had tuberculosis. Independent Life Ins. Co. v. Seale. ( Ala.) 

668 (7)- -Question whether assured was in sound health at time of delivery of policy held for 
jury under evidence of subsequent discovery of tubercular condition. National Life 
& Accident Ins. Co. v. Stewart. (Ala.) ............. ie 

668(7)—Evidence held to make question whether insured knew of heart trouble at time of 
application question for jury. National Life & Accident Ins. Co. v. Davis. (Ark) 

668(7)—Life insurer held not entitled under evidence to peremptory instruction on ground re- 
proene in application was false and material, Etter v. National Life & Accident Ins. 
‘0. TUR vies Viccod Mare Cn eo ae € OS bal CEE a eR Lk hoes 

668(7)—Truth of insured’s answers ‘to questions | in application, relative to previous ‘tuber- 
cular or syphilitic condition, held question for jury in action on life policy. Grand Lodge, 
Brotherhood of Railroad Trainmen v. pS eS ry Se rei ree 

668(7)—Whether ailments which insured failed to state in application were material to risk 
pe question for jury under evidence. Mutual Life Ins. Co. of New York v. Held. 
CRG ye en 2 ak ook oie wana sckaeRin sc, bic acne Pa edo aciiita aicacaatias! oxineeid Was ete ee 

668(7)—Whether treatment of insured is medical ‘treatment for substantial disorder within 
meaning of policy or for mere indisposition is question for jury. Uncontradicted testi- 
mony that insured died from heart disease, and had been treated therefor, did not make 
question of fact for jury, in action on_policy defended ~ misrepresentations con- 
cernings health. Malchak v. Metropolitan Life Ins. Co. (N. Y.) 

668(7)—Whether insured made intentional false statement in application as to former treat- 
ment held under evidence for jury. Meaning of question to applicant for insurance, as 
to other serious disease and truthfulness of and intention to deceive by answer, held 
under facts for jury. Kuhns et al v. New Yorke Life Ins. Co. (Pa.) .. = 

668(7)—In suit on insurance policy, soundness of health of deceased at date policy was issued 
held for jury. American National Insurance Company v. Rivas et al. (Tex.) ....... 

668(7)—Insurer held entitled to instructed verdict on defense that assured falsely answered 
“no” to question whether he ever spat blood. Insurer held not entitled to peremptory in- 
struction on defense that assured falsely denied use of habit- forming drugs. Insurer 
held entitled to directed verdict on defense that assured falsely denied in a that 
he had consulted physician. New York Life Ins. Co. v. Hunter. (U. 

(8). —— Payment of premiums. 

668(8)—Date of delivery of policy and fact of payment of premium held for jury, in action 
on industrial life insurance policy. Doty v. Western & Southern Life Ins. Co. (Mo.) 

668(8)—In suit by mortgagee under fire policy, evidence held to present question for jury 
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whether mortgagee received notice of pooner, Bank of Ipswich v. Harding County 
Farmers’ Mutual Fire & Marine Ins. Co. (S. 
668(8)—Whether insured was wholly disabled and anes from paying premiums ‘from time 


last premium was paid held not for jury under evidence. International Life Ins. Co. 
v. Moeller. (U. S.) 
(10). Loss and liability of insurer in general. 

668(10)—Whether fire causing smoke and soot, for which damages are sought, was hostile 
or friendly fire, held for jury. Hartford Fire Ins. Co. v. Armstrong. (Ala.) 

668(10)—Insured, failing to show forcible entry by proofs of loss, and proving merely 
scratches inside door, as matter of law, could not recover under burglary policy. Shul- 
kin v. Traveler’s Indemnity Co. (Mass.) 

668(10)—Evidence held not to require submission to jury of question whether liability insurer’s 
representative acted in bad faith in refusing offer of settlement. City of Wakefield v. 
Globe Indemnity Co. (Mich.) 

668(10)—In action an policy msuring goods in transit on truck against fire, directing verdict 
for defendant because loss was caused by theft held error. Koury v. Providence-Wash- 
ington Ins. Co. (R. I.) 

(11). Life or accident insurance. 

668(11)—Defendant’s motion for nonsuit should be denied, where plaintiff’s testimony estab- 
lishes prima facie that loss occurred by reason of peril insured against. Whether ve- 
hicle driven by insured, constructed from chassis of model T Ford, was automobile truck, 
within polic excluding nee suffered while driving truck, held for jury. Mattson v. 
Maryland Casualty Co. (Cal.) 

668(11)—Evidence that plaintiff insured against injuries if struck by automobile, was struck 
by nut flying from passing automobile held insufficient to make case for jury. Harley 
v. Life & Casualty Ins. Co. of Tennessee (Ga.) 

668(11)—What would constitute clear proof of insured’s death is for jury. 
Southern Life Ins. Co. v. Smith (Ohio.) 

668(11)—Issue of identity of person in whose name insurance was applied for and person 
upon whose death insurance was claimed held for jury. Roberts v. National Ben. Life 
Ins. Co. of Washington, D. C. Se 

668(11)—Evidence that insured died from blood poisoning through rubbing nose , Presented 
— question whether blood poisoning was received through “accidental means.” Garrett 

International Travelers’ Ass’n. et al. (Tex.) 
668(11)—-Whether insured’s death by asphyxiation during administration of anesthetic was 


within exception of accident policy held for jury. Yates v. International Travelers’ 
Ass’n. (Tex.) 
(12). 
668(12)—Felonious intent to commit suicide is question for jury, where facts relied on are 
circumstantial. Penn Mut. Life Ins. Co. v. Cobbs. (Ala.) .. 
668(12)—Evidence in action on life policy held not to show, as matter of law, that insured 
committed suicide. Wilkinson v. National Life Ass’n. (Ia.) ... 
668(12)—-Newspaper clippings attached to proof of loss held insufficient to show suicide, as 
es law, of insured leaping from falling airplane. Gits v. New York Life Ins. Co. 
( 
668(12)—Insured’s suicide held question of law under evidence that insured was found dead, 
with pistol taken from gun rack on body and bullet hole in mouth, and no accompanying 
signs of struggle. Mutual Life Ins. Co. of New York v. Gregg et al. (U 
(13). Amount or extent of loss. 
668(13)—Conflict'ng evidence held to make question of plaintiff’s permanent total disability 
under life policy provisions question for jury. Fagerlie v. New York Life Ins. Co. 
(Ore.) 
668(13)—Testimony held not to make issue whether insured’s death from rupture of blood 
vessels sustained in cranking automobile was attributable to disease. Home Ben. Ass’n. 
of Paris, Tex. v. Smith. (Tex.) 3 
668(13)—Whether injury to surgeon’s hand constituted total disability for. period | in suit held 
for jury. United State Fidelity & Guaranty Co. v. McCarthy. (U. S.) 
668(13)—-Whether injury to surgeon’s hand constituted total disability for period in suit held 
for jury. United States Fidelity & Guaranty Co. v. McCarthy. (U. S.) 
(14). Notice, proof, and adjustment of loss. 
668(14)—Ordinarily, reasonableness of insurer’s demand for production of books is question 
of fact for jury. Reasonableness of insurer’s demand for production of books under admitt- 
ed or clearly proven facts is question of law for court. Butler Candy Co. v. ——n 
Fire & Marine Ins. Co. et al (Pa.) 
(15). Estoppel or waiver. 
668(15)—-Controverted issue whether insurer’s general agent or employee agreed that two fire 
policies should be issued held for —— sitting without jury. Yorkshire Ins. Co. Limited v 
Gazis.  (Ala.) ; 
668(15)—-Whether insurance company, ‘by. declining liability on ground of suicide, waived 
right to defend suit on policy by reason of false ey held for jury. Penn 
Mut. Life Ins. Co. v. Cobbs. (Ala.) 
668(15)—Whether insurer had estopped itself from relying on provision exempting it from 
liability by defending negligence action held for jury. Gerka v. Fidelity & Casualty 
Co. of New York. (N. Y. 
668(15)—Accuracy and good faith of insurer’s ; agent in writing down insured’s answer in ap- 
plication held, under evidence, question for jury. Kuhns et al v. New York Life Ins. 
Co. (Pa.) 
668(15)—Evidence of insurer’s waiver of proof ‘of loss held sufficient to withstand demurrer 
to evidence. California Ins. Co. v. Security State Bank of Miami, Okla. ( Okla.) 
668(15)—Whether insurer’s action constituted waiver of provisions requiring election within 
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specified period after default in payment of premium held for jury. Farmers’ & Mer- 
chants’ Bank v. Metropolitan Life Ins. Co. (S. C.) 
668(15)—Question of waiver of physical disability of insured by agent present at time of ap- 
plication or by doctor who made examination held for jury. Whether insurance company 
by issuing policy and accepting premiums with knowledge that beneficiary, paying part of 
premiums, was cousin of insured, waived question of beneficiary’s insurable = held 
for jury. Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C.)....... 
668(15)—Insurer’s retention of premium note and failure to give notice of lapse held as 
matter of law not waiver or estoppel to claim forfeiture for nonpayment. Stubbs v. 
Phitsdeliotia. Lite Shs. Cb. Ci Go) o6.0c< cose ness bes eas WAR RARHE E es dee aes hao 
668(15)—Evidence held not to make question for jury as to insurer’s waiver of provision 
suspending insurance during default in payment of premium note. Lee v. Aitna Ins. 
OA: TRIOS Shara oo wnat alceale sb cise aiecacd Sis ote Res Gi ale Saeed a Ran Boe eS Wide eae 
668(15)—Fraud of insured as to representation in application that he had not been previously 
rejected held question for jury under evidence that application was filled out by agent. 
Campbell v. Business. Men’s Assur. Co. (CU. Si) 06-5 eee nce woe bbe diene eink o niaiele oltueivin 
eae of waiver is usually for jury. “McConnell v. Southern States Life Ins. 
Co (U Ds ..6:azehhtvk icici a Stan ig Pink wc cs teagan STRcape ae RE cn eee neha eieiuth ote ketene aire A 
668(15)—Insurer’s waiver of proofs ‘of loss held question for jury in action on fire policy 


under evidence of adjuster’s conduct and statements. Firemen’s Ins. Co. v. Brooks et 
SE VARs a... ca asa sacle OR < SABER TRUE USE ESOS. TUR es SOMES wPausE a Pe ded a 


-) 
§ 669. INSTRU CTIONS. 
669(1)—Instruction in actions on use and occupation policies as to report of auditor held not 
misleading. Instruction as to correctness of auditor’s report relative to plaintiff’s profits 
held erroneous on actions on use and occupation policies. Newark Fire Ins. Co. v. 
REGROR, LAGU 5B, CRS. AAROD (aids. a cth wisleiiissacelo ba SA ae cbs Make chin Se RIE Ewa eee wg Kids Kies 
669(1)—Instruction that notice to collecting agents was sufficient held not error, in action on 
life Pe olicy under evidence showing agent was more than collecting agent. Requested 
instruction that assistant superintendent’s agreement to credit unpaid premium on balance 
due leiaed on another policy was not binding, unless ratified by insurer, held properly 
refuscd. Home Beneficial Ass’n. v. Clark. (Va.) 

(4). Avoidance and _ forfeiture. 
669(4)—Instruction that if additional insurer, after discovering prior insurance, treated addi- 
tional insurance as invalid, there would be no additional insurance invalidating prior 
policy, held reversible error. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and 
Adjoining Counties, Ft. Dodge. (Ia.) 


(6 Fraud or misrepresentations in general. 
669(6) —Instruction that misrepresentations cannot be considered, unless made with actual 
intent to deceive, or unless risk of loss was increased, held not error. National Life 
R. Devident Tas. Cs: o, Pibaet,. CRM 5/9605 CECE BRED os aie E86 TSS SR Oe ae ek 
669(6)—-Requested instruction that insured warranted correctness of every statement in 
application held properly refused, in view of contrary provision in policy. Mutual Life Ins. 
Ch WE. DOE “ONE Fy LE. ESD: tnd scoot eee ps ek hide hs ea hl oes 4 ee IS 
669(6)—Binding instruction must be broad enough to present all material ‘phases of issue 
to which it relates on which there is sufficient evidence; binding instruction tending to mis- 
lead jury by reason of narrowness is erroneous; though correct as to one or more phases; 
instruction on right to recovery on fire policy ignoring issue of fraud and misrepresenta- 
tion held erroneous. Parsley v. Aetna Fire Ins. Co. (W. Va.) 
Health or conditions or habits of insured. 
669(7)—Inateuction that insured answering ‘‘no,”’ to question whether he ever spat blood, did 
not fail to correctly answer unless he knew blood resulted from disease, held erroneous. 
Instruction that assured’s denial of use of habit-forming drugs did not avoid policy unless 
he knew that paregoric which he used was such drug, held justified under evidence. New 
York Life Ins. Co. v. Hunter. (U. S.) 
Payment of Premiums. 
669(8)—Instruction to find for insurer, if fees, dues, etc., were not paid by insured, held 
peaperty refused, where evidence showed they were paid by insured’s husband. Liberty 
ife Assur. Soc. v. Woodard. (Ala.) 
669(8)—Rearested instruction that insurer was not liable if paying amount due on another 
policy, from which it agreed to deduct unpaid premium on policy sued on, held properly 
refused. Home Beneficial Ass’n. v. Clark. (Va.) 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—In action on life policy defended for failure to pay first premium, testimony of 
agent’s custom to take notes, for premiums was erroneously admitted ; charge on implied 
notice, arising from knowledge leading to knowledge of principal fact, held inapplicable 
ee involving waiver of condition in policy. Penn Mut. Life Ins. Co. v. Blount et al. 
RAED os 5 icimalh os Was ein Gea ne Ode erste os an Bee et a he SE ee he a new cm he ea 
669(9)—Where. plaintiff suing insolvent’s liability insurer, sought to excuse delay in giving 
notice of accident on ground of waiver, instructions that oe was not involved re- 
quired po aigt Gullo v. Commercial Casualty Ins. Co. (N. 


(10). Loss of property or indemnity and proof aa 
669(10)-—Refusal of instruction defining theft and requiring finding that automobile was ta- 
ken from owner’s possession in order to recover on policy held not erroneous under evi- 
dence. California Ins. Co. v. Security State Bank of Miami, Okla. (Okla.) 
(11). Death or injury to person insured and cause thereof. 
669(11)—In action on accident policy, instruction defining proximate cause and stating, if 
acrident was proximate cause of insured’s death, plaintiff was entitled to recover, held 
proper. In action on accident policy, instructions in effect that, if insured’s death 
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resulted from shock jointly in connection with disease, or gage ss not recover, held 
properly refused. Kokomo Life & Acc. Ins. Co. v. Wol (Ind. 

669(11)—Instruction that accident policy did not cover death from aaa is bacterial in- 
fection, was link in resultant chain drawing victim to death, held properly refused. Aetna 
Life Ins. Co. v. Allen et al. é 

(12). Extent of loss and liability of insurer. 

669(12)—-Instructions defining permanent total disability under pore of life policy held 
not misleading or erroneous. Fagerlie v. New York Life I Co. (Ore.) 

§ 670. VERDICT AND FINDINGS. 

670—In action on policy covering infant’s life, finding by jury on insured’s health were imma- 
terial, where infant was not bound by warranties contained in application. Keenan v. John 
Hancock Mutual Life Ins. Co. (R. I. 

670—Conflict, if any, between special finding that wheat had not been damaged and that 
insurer would have insured, if it had known of damage, was immaterial. Northwestern 
Fire & Marine Ins. Co. v. Allred (Tex.) 

§ 675. COSTS AND ATTORNEY'S. FEES. 

675—Where plaintiffs recovered on accident policy, allowance, as part of plaintiff’s costs of 
expert fees under statute held proper. Aetna Life Ins. Co. v. Allen et al. (U. S.) 

XIX. Reinsurance. 

§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTRUCTION AND OPERATION. 

679—Debt from reinsurer to original insurer arose on loss, and was subject to garnishment 
upon total loss. Home Ins. Co. et al (Compania General Anglo-Mexicana De Seguros, 
S. A.) v. Dick et al. (Tex.) 

ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Suit for breach of reinsurance contract was on “claim” under policy and orogens, brought 
in county of plaintiffs’ residence. Unionaid Life Ins. Co. v. Smith et al. (Ark 

XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—-Statute relating to formation of religious, social and benevolent corporations was not re- 
pealed by adoption of insurance code. Statute making lodge system essential to exemption 
from insurance laws applies to fraternal societies alone. Association established for pur- 
pose of paying nominees of members sum on members’ death not exceeding $3 for each 
member of association, held benevolent order, not required to comply with insurance code. 
State ex rel. Conner, Atty. Gen., v. Western Mut. Ben. Ass’n. (Idaho) 

688—Foreign fraternal insurance society not conforming to insurance laws of state of 
suit cannot receive benefit of liberal laws pertaining to fraternal societies. Ware v. 
Grand Lodge Brotherhood of Railroad Trainmen. (Wash.) 

§ 694. aT ee ee 

(1). In general. 
694(1)—Member’s equity in mutual benefit assosciation’s funds cannot exceed his equitable 


share of contributions thereto. Zerbel v. Supreme Assembly of Equitable Fraternal 
Union. (Wisc.) 


§ 695. OFFICERS AND AGENTS. 

695—Nonresident certificate holders in fraternal insurance society held not entitled to injunc- 
tion against officers of society spending money illegally, and to appointment of receiver 
under state statute prohibiting of receiver except as provided. Officers of fraternal in- 
surance society must account to society for misappropriation from expense fund. In ab- 
sense of prohibition against certificate holders —s ring action for accounting against 
officers of insurance society statutory remedy ao ng for action by attorney general 
is cumulative. It was unnecessary that certi te h ders, suing officers of fraternal 
insurance society, should first make useless demand $3 directors to have corporation sue 
themselves. Haynes v.° Fraternal Aid Union. (U. S.) 

§ 698. SPECIAL FUNDS. 

698—Certain beneficiaries of express trust could sue for preservation and administration of 
trust without joining with them other beneficiaries. Bill by beneficiaries against fraternal 
endowment corporation for preservation of express trust held not required to be instituted 
by attorney general. Dishonesty, faithlessness, fraud, incompetency, er inefficiency suffi- 
ciently averred in bill for preservation and administration of express trust would justify 
displacing trustee or assignee and transfer of trust to chancery court. Purpose of re- 
ceivership being to take charge of endowment fund, equities of bill did not justify ap- 
pointment of receiver to take charge of entire endowment department. Another corporation 
did not have right to intervene in bill merely because defendant was under its sovereign 
jurisdiction fraternally. Fraternal endowment corporation’s officers and agents charged in 
bill for preservation and ——— of express trust with defalcations held necessary 
defendants. Grand Lodge, K. P., et al. v. Shorter et al. (Ala.) 

§ 700. INSOLVENCY AND DISSOLUTION 
707 PROCEEDINGS TO ENFORCE DISSOLUTION. 

707—Member of beneficiary association organized under Kansas laws could not maintain 
class suit for dissolution thereof, right ta sue being limited to superintendent of  insur- 
ence statutes or by-laws passed in future. Haynes v. Fraternal Aid Union (U. S.) ...1156 

(B) THE CONTRACT IN GENERAL. 

§ 711. NATURE OF THE CONTRACT. 

711—Certificate holders in fraternal insurance society’ may be contract ipoceporets by refer- 
ence statutes or by-laws passed in future. Hanyes v. Fraternal Aid Union ( gy. 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT: 

§ 718. EXISTING PROVISIONS. ee Sd 

718—Lodge constitutional provision relieving grand lodge of responsibility for transmission 
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of assessments collected by local lodges was void. Grand Lodge F. & A. M. of Texas 
v. Harris. (Tex.) 

718—By-law relieving fraternal benefit: society ‘of liability arising ‘from insured’s | disappearance 
or presumption of death from cepa held unreasonable. Ware v. Grand naaee 
Brotherhood of Railroad Trainmen. e 

§ 719. —— SUBSEQUENT PROVISIONS OR ‘AMENDMENTS. 

(1). In general. ° 

719(1)—Reserved right of mutual benefit association to amend by-laws does not authorize 
amendment imparing prior insurance contracts. Hawkinson v. Order of United Com- 
mercial Travelers of America (Tex.) 

719(1)—Fraternal benefit association, realizing inadequacy of members’ payments to pay 
old age benefits, may rescind by- law provisions therefor. Equities of majority of members 
of fraternal benefit association, which would be destroyed by enforcement of members’ 
legal rights on large scale, are superior to minority members’ mere legal rights. Fraternal 
benefit association held not estopped to change by-law provisions for old age benefits. 
Members of fraternal benefit association, certain to be wrecked if old age benefits are 
paid, have no vested rights precluding rescission of by-law provisions therefor. Fraternal 
benefit association may abrogate promise to release aged members from further assessments 
when payments are found inadequate to provide for old age benefits. Rights of fraternal 
benefit society member, electing to take old age benefits instead of final cash settlement, 
continued subject to reservations in certificate, including right to modify paid-up provisions 
of by-laws. Repeal of benefit association by-law providing for release of aged members 
from further assessments and amendment of another section by provision for valuation 


of contract on accumulation basis held authorized. Zerbel v. Supreme Assembly of 
Equitable Fraternal Union. (Wisc ) 


(2). Relating to beneficiaries. 
719(2)—Fraternal insurance certificate held subject to subsequently adopted by-law prohibiting 
payment to beneficiary not a of United States or Canada. Guy v. Modern Wood- 
men of America et al. in.) 
$ 724. ep oar OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(1). In genera 
724(1)—Subordinate Lodge of Mutual Benefit Society is agent of Supreme Lodge, notwith- 
standing bylaws to contrary. Restriction on power of agent to waiver is condition which 
may itself be waived by mutual benefit association. Guter v. Security Ben. Assn. (IIl.) 
ee ee employed by association to write insurance for members and persons in good 
health, investigating risks, could select risks. Association accepting application which 
showed insured did not carry other insurance was charged with knowledge that he was 
not member. Home Mut. Ins. Assn. of Brownwood, v. Pool (Tex. 
724(1)—Fraternal society accepting payments of premium with full knowledge ‘that member 
had disappeared could not deny liability because of disappearance. Ware v. Grand Lodge 
Brotherhood of Railroad Trainmen. (Wash.) 
(2). Misrepresentation, breach of warranty or fraud. 
724(2)—Notice to agent at time of application for insurance of facts material to risk is notice 
to insurer, and will prevent forfeiture for: causes within agent’s knowledge. Insurer was 
not permitted to insist statements in application were warranties, falsity of which for- 
feited policy where insurer’s agent wrote them in lieu of facts disclosed by insured. 
Guter v. Security Ben. Assn. 
724(2)—Untrue answer in application that ae had never been rejected for life insurance 
did not work forfeiture, where insurance “ 
fault. American Ins. Union v. Monk. 
24(2)——Association, was bound by meiner of. eon as to applicant’s health, and could 
not assert invalidity of beneficiary certificate by virtue of. misstatement as to health of 
insured. Home Mut. Life Ins. Assn. of Brownwood, v. Pool (Tex.) 
(Cc) DUES AND ASSESSMENTS. 


§ 739. NONPAYMENT OF DUES OR ASSESSMENTS. c 
739—Insurance certificate requiring remittances “within 15 days after date of call’ required 


pee — 15 days from date of mailing notice. Fort Worth Mut. Benev. Assn. v. 
Taney. (Tex 


§ 740. MODE “an SUFFICIENCY OF PAYMENT 

740—If dues reauired by law or rule of eeounes were ‘paid, it is immaterial by whom they 
were paid. Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 

740—Under provisions of Lodge constitution payment of ot fund dues to master constituted 
payment to Grand Lodge. Grand Lodge, F. & A. M. of Texas v. Harris. (Tex.) 

(D) FORFEITURE OR SUSPENSION. 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. —— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—-Beneficiary society’s by-law held to preclude recovery on death within 30 days after time 
of payment of delinquent dues. United Order of Good Samaritans v. Betts. (Ark.) . 

750—Failure to make stipulated payments on certificate of mutual benefit society precluded 
recovery thereon; evidence held to establish that certificate of mutual benefit society had 
lapsed because of delinquency in payment of dues. Pope v. Most Worshipful St. John’s 
Grand Lodge 


(La.) 
$ 755. BST OPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Mandate; one cannot be estopped by unauthorized conduct of another; mutual benefit 
society discharging benefits promised by burial department was not estopped to deny 


liability of insurance department. Pope v. Most bs a cpa - John’s Grand Lodge. 
(La.) pate 
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(2). Powers of officers and agents. 
755(2)-—Local clerk of insurance association cannot waive provisions of constitution and by- 
laws not fully complied with Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Beneficiary society held not estopped by payment to rely on by-law precluding recovery 
for death or sickness after delinquent payment. United Order of Good Samaritans v. 
Betts. (Ark.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1.) Necessity of proceedings to declare forfeiture. 
756(1)—Affirmative action necessary to suspend member. Green et al. v. International Order 
of Twelve, Knights and Daughters of Tabor. (La.) 
(E) BENEFICIARIES AND BENEFITS. 


§ 776. FAILURE OF BENEFICIARIES. 

776—Where wife named as beneficiary in benefit certificate obtained divorce, insured’s second 
wife and insured’s = shared equally in fund. Hammersley v. Royal Neighbors 
of America et al. 

§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 

785.—Fraternal benefit society’s by-law, providing for substituted beneficiary if member and 
beneficiary die in common disaster, held not to preclude proof that beneficiary survived 
for appreciable time. Proof that beneficiary, killed with fraternal benefit society member 
in common disaster, survived latter, controls vesting of benefit fund. Modern Woodmen 
of America v. Parido et al. (Tll.) 

785—-Administrator of insured without heirs, relatives, or dependents could not recover on 
beneficiary certificate payable to insured’s wife, predeceasing him. Administrator of in- 
sured having no heirs, relatives, or dependents could not recover assessments paid on 
beneficiary certificate after death of beneficiary. Kessinger v. Ancient Order of United 
Workmen of Kansas. (Kans.) 

§ 786. on OR CONTING ENCY ‘ON WHICH BENEFITS BECOME PAYABLE. 

§ 787. IN GENERAL. 

787—Member’s death matures beneficiary’s right to fraternal benefit fund. Modern Woodmen 
of America v. Parido et al (lIIl.) 

787—Death by heat prostration held within accidental death ‘insurance certificate covering 
death by bodily injury effected through “accidental means.’”’ Death pallor and other 
evidences of death constitute external and visible marks of accident, within by-law pro- 
visions, as regards recovery under certificate for accidental death due to heat prostra- 
tion. Hawkinson-v. Order of United Commercial Travelers of America (Tex.) 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general. 

789(1)—By-law of mutual benefit association requiring notice of accidental death was suffi- 

ciently complied with by letter from local secretary to supreme secretary, relative to in- 


sured’s death and manner thereof. Hawkinson v. Order of United Commercial Travelers 
of America (Tex.) 


$ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Under terms of insurance certificate, assessment held requifed to be made from all 


members, not being limited to class in which deceased was insured. Fort Worth Mut. 
Benev. Assn. v. Haney. ae 


(F) ACTIONS FOR BENEFIT 

$ 803. eT OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 

$ 805. “Th. ee COURTS FOR SETTLEMENTS OF DISPUTES. 

1 n_ genera 

805(1)—Where society’s constitution required appeal to its national court from order of board 
disallowing claim, beneficiary could sue, where cashier notified him claim was approved 
but society refused to pay. Fraternal benefit society, by authorizing cashier to notify 
beneficiary claim had been approved by directors, waived prerequisites to suit. American 
Ins. Union v. Monk. (Texas.) 

§ 812. LIMITATIONS. 

812—Limitation in accidental death insurance certificate, requiring suit to be brought within 


—— was void. Hawkinson v. Order of United Commercial Travelers of America. 
( 


) 
§ 815. PLEADING 
(4). Issues, proof and variance. 
815(4)—Mutual insurance company must plead and prove facts reducing recovery below max- 
imum amount & certificate. Fort orth Mut. Benev. Assn. v. Haney. (Tex.) 
§ 816. EVIDEN 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 
817(2)—Insurance association sued on certificate had burden of going forward with evidence 
as to nonpayment of dues and noncompliance with by-laws set up by special pleas. 
Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 
817(2)—Burden of proof, under defendant’s pleas that insured’s statements in ‘application for 
life insurance were untrue, was on plaintiff. Guter v. Security Ben. Assn. 
817(2)—-Burden was on defendant in action on benefit certificate, to prove that insured was 
not in good standing. Green et al v. International Order of Twelve, Knights and 
Daughters of Tabor, (La.) 
§ 818. ADMISSIBILITY. 
(1). In general. 


818(1)—In action on life policy, evidence that insured’s agent put false statements in appli- 
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cation, in lieu of facts disclosed by insured, held improperly excluded. Guter v. Securi- 
ty Ben. Assn. (Iil.) 
$ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 

819(1)—Plaintiff made out case by eens. benefit certificate, proving insured’s death, 

and giving of notice and proof of death uter v. Security Ben. Assn. 
(2). Matters of avoidance or forfeiture. 

§19(2)—Failure to make stipulated payments on certificate of mutual benefit society pre 
cluded recovery thereon; evidence held to establish that certificate of mutual -benefit so- 
ciety had lapsed because of delinquency in payment of dues. Pope v. Most Worshipful 
St. John’s Grand Lodge. (La.)......... 

819(2)—Evidence warranted aie insured did not have disease of heart before applying for 
life insurance. American Ins, Union v. Monk. (Tex.) 

819(2)—Evidence held to justify finding that plaintiff’s check constituted payment of insurer’s 
assessment within 15 day period allowed by policy. Fort Worth Mut. Benev. Assn. 
v. Haney. (Tex.) 

(4). Death or injury and cause thereof. 

819(4)—Finding that insured’s death resulted from heat prostration held supported. Hawkin- 
son v. Order of United Commercial Travelers of America (Tex.) 1 

$ 824. CONDUCT IN GENERAL. 

§ 825. —— QUESTIONS FOR JURY. 

(2). Avoidance or forfeiture. 

825(2)—Forfeiture for nonpayment of dues held question for jury in action on fraternal 
insurance certificate. Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 

825(2)—Whether insured, whose certificate was claimed to have lapsed for —e of 
death assessment, was notified of member’s death, held for jury. Amigos De 
Gutirrez. (Tex.) 
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